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JOINT APPENDIX 
| Filed January 7, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Sworn in on November 6, 1962) 


THE UNITED STATES OF AMERICA) Criminal No. 11-63 
Vv. ) Grand Jury No. 1378-62 


WILLIAM V. FISHER Violation: 22D. ‘onl on 401, 403, 402 
(Arson, injuring and destroying 
movable property, burning one's 
own property with intent to de- 
fraud or injure another) 


The Grand Jury charges: | 

On or about December 9, 1962, within the District of Columbia, 
William V. Fisher maliciously did burn and cause to be burned, a certain 
dwelling known as 3635 Thirteenth Street, Northwest, the property in 
whole and in part of Mildred L. Fisher, William V. Fisher, Perpetual 


Building and Loan Association and Richard C. Stone and Frank J Marcellino. 
SECOND COUNT: | 

On or about December 9, 1962, within the District of Columbia, 
William V. Fisher maliciously did injure and destroy certain movable 


property, that is, seven pairs of shoes, each pair of the value of $10.00, 
three dresses, each dress of the value of $5.00, an assortment of lingerie 
of the value of $10,00, two pairs of draperies, each pair of the value of 
$2.00, two pairs of curtains, each pair of the value of $1.00, the property 
of Mildred L. Fisher, located in premises known as 3635 Thirteenth 
Street, Northwest. 
THIRD COUNT: | 
On or about December 9, 1962, within the District of Columbia, 
Willaim V. Fisher did maliciously burn and set fire to a dwelling the same 
being his own property, in whole and in part, with intent to injure Barbara 


2 
J. Fisher, Warren Fisher and Paulette Fisher. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: /s/ William J. Gorden 
Foreman. 


[ Filed January 11, 1963] 


PLEA OF DEFENDANT 
On this 11th day of January, 1963, the defendant William V. Fisher, 
appearing in proper person and by his attorney Arnold Stahl, being arraigned 
in open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 


* * * 


[ Filed January 23, 1963] 


MOTION FOR MENTAL EXAMINATION 

Comes now the Court-Appointed Attorney, Arnold A. Stahl, Esquire, 
for the Defendant, William V. Fisher, and moves this Honorable Court 
for an order directing that the said Defendant be committed to St. Elizabeths 
Hospital, and there to undergo a complete mental examination pursuant 
to Title 24 S 301 of the District of Columbia Code as amended August 9, 
1955, to determine: 

1. Whether the Defendant is presently able to understand the pro- 
ceedings against him and properly to assist counsel in his defense, and 


3 | 
2. Whether the Defendant was suffering from a mental disease or 
defect on or about December 9, 1962 of such nature that the offenses 
allegedly committed by him on or about that day could have been the pro- 
duct of such mental disease or defect. | 
As basis for this motion, Defendant's attorney states to the Court 
as follows: 
1. The Defendant has been indicted for the offenses of arson, injur- 


ing and destroying movable property, and burning one's own property with 


intent to defraud or injure another, allegedly committed in the District 
of Columbia on or about December 9, 1962, and he is presently in custody 
awaiting trial, which is set for February 12, 1963. | 

2. The Defendant's past indicates that there is cause to believe 
that he suffers from a psychiatric disorder. On May 2, 1961, Dr. James 
A. Ryan, presently Chief Psychiatrist at D. C. General Hospital, wrote 
a letter to the then Municipal Court for the District of Columbia, in 
Criminal No. U. S. 2963-61, stating that ''Psychiatric examination reveals 
Mr. Fisher to be of unsound mind, unable to understand the charges 
against him, and incapable of assisting counsel in his defense. It is 
recommended that he be committed to a psychiatric hospital for proper 
care and treatment of his condition." | 

3. Defendant was committed to St. Elizabeths Hospital on June 6, 
1961, by order of the said Municipal Court (now District of Columbia 
Court of General Sessions), after having been found not guilty by reason 
of insanity of the charges then extant against said Defend it. 

4. In April, 1962, in Habeas Corpus No. 117-62, the United States 
District Court for the District of Columbia, concluded that! Defendant 
Fisher was suffering from an abnormal mental condition, was an emotion- 
ally unstable personality, and would be dangerous to himself and others. 

5. OnJuly 3, 1962, in CR. No. 2963-61, the said Municipal Court 
found "that the respondent (Fisher) has not recovered his sanity, and if 
he is released he would be dangerous to himself or to others" and therefore 
he was ordered committed to St. Elizabeths Hospital. | 
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6. The Defendant subsequently secured his release in Habeas 
Corpus No. 227-62 on July 16, 1962. Onor about December 9, 1962, 
said Defendant was arrested on charges as described above. 

WHEREFORE, the premises considered, in view of said Defendant's 
past record and the\elapsed time since the aforementioned mental examin- 
ations, Defendant's attorney respectfully requests that this Honorable 
Court issue an order as delineated in the first paragraph hereof, and for 
such other, further jor different relief as the circumstances require and 
as to this Court may seem fit and proper. 

Respectfully submitted, 
/s/ Arnold A. Stahl 


x * * 
Counsel for Defendant, William V. Fisher 
(Appointed by this Court) 


[ Certificate of Service] 


[ Filed February 1, 1963] 


ORDER 

Upon consideration of the motion by counsel for defendant for an 
examination of the mental competency of the defendant, pursuant to Title 
24, Section 301, District of Columbia Code, as amended August 9, 1955, 
and the representations made in support thereof, it is this 1st day of 
February, 1963, 

ORDERED, that the defendant be and he is hereby committed to 
Saint Elizabeths Hospital for a period not to exceed ninety (90) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against or to properly assist 
in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
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offense committed on or about December 9, 1962, was suffering from a 
mental disease, or defect, and if so, whether his criminal e was the 


product of his mental condition; and it is 
FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a 
bed becomes available, and it is | 
FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, William 
V. Fisher, before this Court for such further proceedings in this matter 
as may be necessary, or, in the event the hospital report indicates that 
the defendant is competent to stand trial, the United States Marshal, or 
his designated deputy, is hereby authorized to transport the defendant 
to the District of Columbia Jail to await further action of this Court. 


/s/ Matthew F. McGuire 
Judge | 


/s/ Arnold A. Stahl 
Attorney for the Defendant 


/s/ Victor W. Caputy 
Asst. United States Atty. 


[ Filed April 26, 1963] 


Department of 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
Washington 20, D.C. 


April 24, 1963 


The Clerk 
Criminal Division 
United States District Court 

for the District of Columbia 
United States Courthouse 
Washington 1, D.C. 


Dear Sir: 


Mr. William V. Fisher was committed to Saint Elizabeths Hospital on 
February 4, 1963, for a period not to exceed ninety days, for mental 


observation. 


Mr. Fisher's case has been Studied since his admission to the hospital 
and he has been examined by qualified psychiatrists. On April 22, 1963, 
Mr. Fisher was examined and his case reviewed in detail at a medical 
staff conference. As a result of our examinations and observation, it 

is our opinion that William V. Fisher is mentally competent for trial. 

It is our opinion that he is at the present time, and was, on or about 
December 9, 1962, ‘suffering from an Emotionally Unstable Personality. 
We are, however, unable to express a valid opinion as to whether the 
alleged criminal offenses with which he is charged, if committed by him, 
were the products of this mental illness. 


Sincerely yours, 


/s/ Dale C. Cameron, M.D. 
Superintendent 


Enclosure 
CC: U.S.Attorney for the 
District of Columbia 


U.S. Marshal 
(Copy to Arnold A. Stahl, Esq.: 


[Filed May 24, 1963] 


MOTION FOR ISSUANCE OF SUBPOENA 

Comes now the defendant in the above-entitled cause, William Vv. 

Fisher, and moves the Court to order the issuance of subpoenas on be- 
| 


half of the defendant for the following named witnesses: 


Dr. Robert H. Robertson 
Dr. James A. Ryan 


/s/ Arnold A. Stahl | 
Attorney for Defendant | 


Above Motion Granted. 


/s/ William B. Jones 
Judge 

Dated: May 24, 1963 

[Certificate of Service] 


[Filed May 27, 1963] 


- [CLERK'S CERTIFICATE - DENIAL OF DEFENDANT'S 
MOTION FOR REDUCTION OF BOND FROM $15,000,00] 

On this 27th day of May, 1963, came the attorney of the United 
States and the defendant by his attorney, Arnold V. Stahl, Esquire; there- 
upon the oral motion of the defendant to reduce bond from $15, 000.00 
is by the Court heard and denied. | 

By direction of | 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 


[ Filed June 13, 1963] 


MOTION FOR ISSUANCE OF SUBPOENA 
Comes now the defendant in the above-entitled cause, William V. 
Fisher, and moves the Court to order the issuance of subpoenas on be~- 
half of the defendant for the following named witnesses; 
Dr. James A. Ryan 
Dr. Robert H. Robertson 


/s/ Arnold A. Stahl 


Attorney for Defendant 
* * 


Above Motion Granted. 
/s/ Curran 


Judge 
Dated: June 13, 1963 


[ Certificate of Service] 


[ Filed June 19, 1963] 
MOTION TO DISMISS FOR WANT OF PROSECUTION 

Comes now the defendant, William V. Fisher by his attorneys and 
moves this Honorable Court for an order dismissing the above captioned 
cause for want of prosecution and for reasons therefore states: 

1. The above captioned cause was set down for trial for June 18, 
1963, but at that time the government was not prepared to proceed and 
at the request of the government and over defendant's objection said 
cause was continued to June 19, 1963. 

2. On June 19, 1963 again the government was not prepared to 
proceed and at the request of the government and over defendant's objection 
the cause was set for trial for June 20, 1963. 

3. The indigent defendant's expert witnesses, who are non-residents 
of the District of Columbia and who have made special efforts to remain 


in this city for the trial in order to give the government the time it needed, 


cannot be present to give their testimony on June 20, 1963, the reason 
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for this being that they will be out of the country for an extended period 
of time to meet pressing commitments in Europe. | 
4. Counsel's motion that the cause be continued to a date when the 
said expert witnesses could be present has been denied and the defendant 
is now forced to go to trial on June 20, without the aid of expert testi- 
mony, all of which is due to the government's failure to proceed at the 


times appointed. 

5. Without the aid of the aforesaid expert testimony, defendants 
case has been irreparably prejudiced, which prejudice constitutes a 
fundamental denial of the defendant's right to a fair trial and due process 
of law under the 5th Amendment of the Constitution of the United States 


of America. 
WHEREFORE, defendant prays: 
| 
1. That this Court enter an order dismissing the above captioned 


case, | 


2. And for such other and future relief as the Court may deem 


/s/ Arnold A. Stahl 


just and proper. | 
* * * | 


/s/ William R. Durland 


x ok Ok 


Attorneys for Defendant 


[ Certificate of Service] 


[Filed June 20, 1963] 
[CLERK'S CERTIFICATE - DENIAL OF DEFENDANT'S MOTION 


TO DISMISS T&E INDICTIMENT FOR WANT OF PROSEICUTION 


On this 20th day of June, 1963, came the attorney of the United 
States and the defendant by his attorneys, Arnold A. Stahl, Esquire and 
William R. Durland, Esquire; thereupon the defendant's motion to dis- 
miss the indictment for want of prosecution (said motion filed by counsel 


on the evening of June 19, 1963) is considered and denied. 
| 


10 


The case is then sent for trial to Judge Henry A. Schweinhaut. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 


* *k * 


[ Filed September 18, 1963] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
Thursday, June 20, 1963 
The above-entitled cause came on for hearing before the HONOR- 
ABLE HENRY A. SCHWEINHAUT, UNITED STATES DISTRICT JUDGE, 
and a jury, at 1:45 p.m. 
* * * * * 
THE COURT: You started to say something, Mr. Stahl? 
MR. STAHL: Yes. There is a preliminary matter, Your Honor. 
THE COURT: Are you in this case, Mr. Caputy? 
MR. CAPUTY: Yes, Your Honor. 
MR. STAHL; | That is correct. There is a preliminary matter I 
filed yesterday, a motion to dismiss for want of prosecution. This 
cause was originally set for trial on June 18. At that time -- 
THE COURT: This month? 
MR. STAHL: | That is correct, Your Honor. That was Tuesday. At 
that time the defense had gone to great lengths to secure the services of 
expert witnesses to testify in behalf of the defendant. 


Their testimony would have shown that the defendant is suffering 


from a toxic psychosis as a result of over-exposure to insectide fumes 

and the fumes of paint solvents and paint removers and the like. The use 

of this material was had not only at home but during the man's occupation. 
They had made special arrangements to come down here for this 


11 


trial on the 18th. At that time the government was not ready to proceed, 
and it was continued until the 19th. The witnesses then made arrange- 
ments, at considerable cost to themselves, to remain one extra day. 
Again the government was not ready, and it was continued until today over 
my objection. 

My witnesses had to leave the country yesterday, last night, to 
attend conferences in Europe, medical conferences in London. 

Without these witnesses, Your Honor, the defense is severely pre- 

judiced; and we believe that without them we would not have a fair 
trial. | 
And this motion was filed yesterday after Judge McGuire had order - 
ed us to go to trial today notwithstanding the fact that my witnesses could 
not be here. | 

THE COURT: Did you tell him your witnesses were in London? 

MR. STAHL: The witnesses were with me when we were before 
Judge McGuire. I told him they were leaving the country. | 

THE COURT: When? | 

MR. STAHL: Yesterday. 

THE COURT: You told him that? 

MR. STAHL: Yes, sir. 

THE COURT: You told him they were leaving the country yesterday? 

MR. STAHL: Yes. | 

THE COURT: What did he say? 

MR. STAHL: Well, one of the expert witnesses was receiving some 


| 
remuneration. It was nominal, far short of what he usually receives for 


remuneration, but the Judge felt because it was remuneration, it was 
their business. Another reason was because they were from out of town 
in the first place. They were brought in from Chicago and Martinsburg, 

West Virginia. However, these are the two experts in the field I 
found after a search, and I made the motion. This was filed yesterday at 
4:00, and he ruled on it this morning, andI objected to his ruling. 

Iam, therefore, renewing that motion at this time. | 

THE COURT: I am not too sure that I follow you. 
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When was this case set for trial? 

MR. STAHL: June 18. 

THE COURT: I understand that. When was that date set? 

MR. STAHL: That date was set May 27, Your Honor. 

MR. CAPUTY: That date was set on May 27. The case was 
scheduled for trial on May 28, and defense counsel requested a continuance. 

THE COURT: I notice from the file that it came on February Ist -- 
you'd better listen to me, Mr. Stahl. 

MR. STAHL: Yes, Your Honor. I'm sorry. 

THE COURT: There is a notation on February 1st that the defendant's 
motion for a mental examination was heard and granted. He was then 
committed to Saint Elizabeths Hospital for ninety days for mental examin- 
ation, which I take it was done, and then a return was made that he was 
competent to stand trial -- right? 

MR. STAHL: Yes, Your Honor. 

THE COURT: Then the next notation is February 4. 

How long was he in Saint Elizabeths Hospital? 

MR. STAHL:: Ninety days, I believe, Your Honor; until the latter 
part of April. 

THE COURT: The case was set for May 28. 

MR. STAHL: That is correct. 

THE COURT: Then on May 23, there was an oral motion of defense 
counsel for a continuance of the trial from the 28th on the ground that 
expert witnesses will not be ready to testify on May 28th, and that was 
denied. 

MR. STAHL: That is correct, Your Honor. 

THE COURT: Then on May 27th, there was an oral motion of defense 


counsel to continue the trial from May 28th on the same ground, and that 
was granted. And the trial date was set for June 18th. An oral motion to 
reduce bond was heard and denied. 

On June 18th, it was continued to June 19th on the ground that the 
District Attorney was on trial. And he was -- Mr. Caputy was on trial 


before me, as a matter of fact, -- we didn't finish until 12:30 today. 
* * *x 
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| 
Now precisely what arrangements did you make with your experts? 


MR. STAHL: The experts were to be here on June 18| and ready to 
go to trial. | 

THE COURT: Now did you expect that you would positively and 
certainly go to trial on the 18th? 

MR. STAHL: Yes, Your Honor, for this reason: tha the case had 
been continued, first, for the mental examination and then again on May 
26th or 27th until June 18th; and I felt, in view of that, that certainly 
this would be called up, if not the first thing Monday, sometime Monday. 


THE COURT: Did you at any time ever ask the Chief Judge, the 
| 


assignment Judge, to specially set this for the 18th? 

MR. STAHL: No, Your Honor; I did not. 

THE COURT: Or set it in the usual course for the 18th? 

MR. STAHL: I did not make any special request. | 

THE COURT: Well, don't you know, from your experience, that 
actually we are fortunate to get the case started on the day it is set all 
the time? Frequently, because of the press of business, there is no way 
to tell how long a case -- any case for trial -- will take to try. You can't 
expect positively to go to trial on the date set for it, and I suppose, more | 

often than not, that is the case. | 

This case had to have some preparation by the United States Attorney 
assigned to it, and you couldn't expect their office, because he was on 
trial, to immediately put someone else in who never heardlof the case 
before. That is simply an occupational hazard, or a Court hazard, you 
might say. We can't run a Court on any such basis as that, 

MR. STAHL: Well that was on the 18th, Your Honor, However, 
the case was specially set for the 19th. | 

THE COURT: Yes, but Mr. Caputy was still on trial, He finished, 
as I just told you, at 12:30 today. He can't try two cases at one time. And 
they couldn't put a new Assistant on this case on Tuesday and expect him 
to be ready to try it on Wednesday. I don't know how much detail there is, 
but the simplest case shouldn't be treated that way. 

If your motion is to dismiss on the ground of failure | to get a speedy 


trial -- is that what it is? 

MR. STAHL: It is for want of prosecution, Your Honor; Rule 48(b) 
of the Federal Rules of Criminal Procedure. 

THE COURT: Your motion is denied. 

MR. STAHL: I am going to ask the record to show that I object to 


the ruling. 
THE COURT: What's that? 
MR. STAHL: I want the record to show that I object to the ruling. 
THE COURT: I suppose it follows then you are not ready for trial? 


MR. STAHL: I am now going to request a continuance until June 
23rd. 

THE COURT: Mr. Durland, are you passing him a note? Do you 
want to tell him something? 

MR. DURLAND: I was requesting a continuance until July 23rd, 
until our expert witnesses return from Europe and are ready to give their 
testimony. 

THE COURT: When did you know that your expert witnesses had 
left the country? 

MR. STAHL: I knew -- well, on the 19th. 

THE COURT: That was yesterday. 

MR. STAHL: That is correct. On the 19th, I learned in the morn- 
ing that they would only be able to be present for that day, and Dr. 
Randolph was leaving for -- he was going back to Chicago briefly, and 
then taking off for Europe to attend a conference. And I knew that he was 
going to Europe previously -- I did not know the date that he was leaving 
-- but yesterday morning I was told that it would be impossible for them 
to stay over any longer, and it was onthe basis of this that I again asked 
Judge McGuire either to bring this to trial tomorrow, and then I filed this 
motion. 

THE COURT: Did you ask him for a continuance on that motion? 

MR. STAHL: I had previously asked for a continuance. 

THE COURT: When you leaned that your experts, one of them, -- 
you mentioned one who was going to Europe -- when you learned that, did 
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you tell Judge McGuire that and ask him for a continuance? 

MR. STAHL: Not yesterday, Your Honor. 

THE COURT: Why not? You knew yesterday that your man wasn't 
here? | 

MR. STAHL: Excuse me. I did ask for a continuance until July 
23rd yesterday. Excuse me, my memory -- I'm getting the 18th and the 
19th mixed up -- on the 19th I did ask for a continuance until July 23rd. 

THE COURT: And what was the result? | 

MR. STAHL: Denied. | 

THE COURT: Did he give you a reason? 

MR, STAHL: No, we seemed to have been going through this for 


several days. 

THE COURT: It couldn't have been several days if it was set for 
the 18th. That was Tuesday; that was two days ago. ! 

MR. STAHL: Well, I meant the first time, on the 23rd. I asked for 
a continuance, and that was denied. He then subsequently granted me one 


12 on the 26th, and then in view of the fact that the government was not 


ready, I again asked for a continuance. He knew the reasons each time, 


and I stated -- 
THE COURT: Did you tell him that you had an expert who yesterday 


was on his way to Europe? | 

MR. STAHL: Yes, Your Honor. | 

THE COURT: Well you have had some discussion with him about 
it. He didn't deny it without any hearing or discussion? 

MR. STAHL: From what I can recall from the discussion -- and the 
United States Attorney will bear me out -- | 

THE COURT: Were you there, Mr. Caputy? | 

MR. CAPUTY: I was there part of thetime. I understand that 
counsel saw the Judge later on. When he saw the Chief Judge, I wasn't 
there. | 

MR. STAHL: And I believe the Judge's denial was based upon the 
fact that the doctor that was leaving was being remunerated. 


THE COURT: Did he say so? | 
| 


MR. STAHL: 


Yes. He asked me if they were being paid, and I 


responded in the affirmative, and he said then, "Well, that is his business," 


-- that is a quote. 


THE COURT: 
MR. STAHL: 


What is your defense in this case? 


The defense is insanity, Your Honor, but the defense 


is that the defendant was suffering from a toxic psychosis, as I explained 


before, deriving or stemming from the extensive use and over-exposure 


in his occupation and at home. 


THE COURT: 


And that he is not legally responsible for these acts 


charged against him? 


MR. STAHL: 
THE COURT: 


That is correct, Your Honor, yes. 
I take it that this doctor from Chicago is the one who 


is on his way to Europe? 


MR. STAHL: 
THE COURT: 
MR. STAHL: 
THE COURT: 
MR. STAHL: 


That is correct. 

Is he an M.D. ? 

Yes. 

I mean a psychiatrist? 

No, he is an internist and allergist, but he has work- 


ed extensively in the field of psychiatry, and in this particular instance -- 


THE COURT: 
MR. STAHL: 
THE COURT: 
MR. STAHL: 


allergist. 


THE COURT: 
MR. STAHL: 
THE COURT: 


Is he a qualified psychiatrist? 
He is not a psychiatrist. 
Is he a clinical psychologist? 


No, he is not, Your Honor; he is an internist and 


Is he going to give factual testimony or expert testimony? 
He is going to give expert testimony. 


Did you go into the question -- or did Judge McGuire go 


into it with you -- whether he is qualified to give an opinion on a mental 


condition? 


MR. STAHL: 


No, Judge McGuire did not go into that. 


MR. CAPUTY: I think so. 
MR. STAHL: That is the other witness. 
MR. CAPUTY: My recollection is that Judge McGuire did rule that 
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somebody -- I don't know, I want to be fair about it -- that counsel 
mentioned was not qualified to give expert testimony. | 

THE COURT: Say that again. | 

MR. CAPUTY: Counsel was talking about some witnesses, one 
doctor and someone else, and at that time Chief Judge McGuire asked him 
what the testimony would be and whether the individual was a psychiatrist. 


And the Chief Judge said the person was not qualified to give expert testi- 


mony -- I don't know whether it related to the M.D. or the other person, 
MR. STAHL: It didnot. We had two witnesses. One was a gas 


toxicologist and environmental specialist, and this was the)one with which 
Judge McGuire took issue. However, we have Dr. Robertson. 
THE COURT: I won't be able to pass on his qualifications now any- 
15 way. Maybe we can shorten it. Do you have any objection to a 
continuance under the circumstances, Mr. Caputy? | 
MR, CAPUTY: AllIcan say, if Your Honor please, | is that the 
Chief Judge did deny the motion for a continuance, andI am prepared to 
go forward; and I was prepared to go forward on the 18th, but was engaged 


here. ! 


THE COURT: How many witnesses do you have? ! 
MR. CAPUTY: I have got members of the defendant's family and -- 
THE COURT: Do they live here? | 
MR. CAPUTY: Yes. And somebody from the Fire Department and 
somebody from the hospital. 

THE COURT: I want to be fair to you and just to m defendant here. 
I don't want to put you to trial if it really isa disadvantage to you to do 
this. I think we had better perhaps explore it a little bit more though to 
find out to what extent your client will be harmed, if at all, if I compel 
you to go forward today. 

Now who else is missing besides this doctor, anybody? 

MR. STAHL: The doctor and the environmental aseulalist and gas 
toxicologist, Francis Silver. | 
THE COURT: Why isn't he here? 
MR. STAHL: He had prior commitments back in Martinsburg, 
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16 West Virginia. He was here free, gratis, -- he gave his own time. 
And he could not stay any longer, but both of them can be available on 
July 23rd. 

THE COURT:. On July 23rd we will have probably two Judges in 
Criminal Court. I don't know. We'd better get Mr. Greaver down here. 

Why do you suggest that date specifically? 

MR. STAHL: Well, Your Honor, I had suggested that date because 
Mr. Caputy was leaving for a vacation on the 7th, and he would be return- 
ing in about two weeks, and this would just about approximate the time 
when Mr. Caputy would be prepared and my witnesses would be back. 

MR. CAPUTY: I have a note here, too, -- I don't know what Your 
Honor's ruling is going to be -- I've got a note here that if Your Honor does 
grant this continuance this Fire Department marshal will be away from the 
1st of July through August 5. I don't know when this case would go to 
trial. It might be sometime in September or October. 

MR. STAHL: Well, we will proceed on the 9th. 

THE COURT: The 9th of what? 

MR. STAHL: July. 

MR. CAPUTY: I believe that was mentioned. In the matter yester- 
day, counsel informed me that he had gone before the Chief Judge and 

that he had gone to Mr. Greaver, and that there was no available 
date in July because of the Courts. 

THE COURT: Yes. 

MR. CAPUTY: So it couldn't be set. I said to counsel, well as to 
preparation that somebody else could handle the case while I am away for 
those two weeks, but it couldn't be set down, according to Mr. Greaver. 
Then I will be away, and then he will be away, and it will be sometime in 
September or October. 

THE COURT: Well is that harmful to the United States? 

MR. CAPUTY: No, Your Honor; I will try a case any time. I've 
got my witnesses. 

THE COURT: | It is very difficult. You ought to know it, Mr. Stahl. 


We have a very severe practical problem here in the trial of not only 
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criminal cases but civil as well. You cannot be sure on any given date 


that a case will start that day. Of course you realize that is true in the 
summer time. We keep at least two -- I don’t know how many in July -- 
at least two criminal courts going, and civil motions, and So on; and two 
in August. I think there are probably three or four maybe in July, and 
in September three or four in the criminal court. In October, of course, 
there will be six or seven, depending on the needs. 


Now I can't pass on the qualifications in advance of your witnesses 

whom you say are experts. I assume they have been qualified or you 
wouldn't have called them. If they are not here I can't force your man to 
trial, but it is not the United States’, the prosecution's fault that they are 
not here, nor the Court's fault. ! 

You assumed and let your expert assume that he could come here on 
the 18th or maybe the 19th and testify and leave. Well that was arash 
assumption to begin with. In the first place, your expert couldn't get on 


the witness stand in any case until the government had put in its case. It 


involves first the selection of the jury, the opening statements and the 
testimony, including cross examination, of all of the government witnesses. 
How many there are, I don't know. How long that would take is anybody's 
guess. I wouldn't even attempt to estimate a case in advance of trial as 
to how long that would take. So in no case was it probable that your ex- 
pert could testify on the day the case was called even if the government 
started promptly, the first thing in the morning, because almost certainly 
the government's case would take all day the first day. It may take one, 
two or four or more days, for all I know, before they get to your case, 
the defense side ofit. So I'm afraid you were using rather rash judgment 
really in telling your expert to be here on a given day and he could testify 
on that day and go on home. | 
MR. STAHL: Your Honor, we are Court-appointed counsel. This 
man is indigent. We had gone to great lengths to bring these two men here. 
The defense is of a unique character. I dare say these two gentlemen alone 
would have the only expertise in the country to testify as to this unique 
defense. They could only be available for so many days, and I had to take 
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that day consequently, because the defense, without the cause of the in- 
sanity, falls beside the wayside, and I am left with a situation where the 
entire defense is really prejudiced without them. 

The doctor came down from Chicago, and Mr. Silver came up from 
Martinsburg, West Virginia. They devoted their time to this. They had 
avery, very limited schedule, and two days was all at this particular 
time that could be arranged. 

THE COURT: Well, I think whatever I do with this, if I put it off, 
whatever date I set if I put it off, you are going to run right smack bang 
into precisely the same problem all over again. You cannot tell anybody, 
expert or lay witness, to be here on a given date and you can be heard and 
you can go home. How you are going to Solve that problem, I don't know. 

MR. STAHL: May I have one moment to confer with co-counsel, 
Your Honor? 

THE COURT: Yes. 

(Mr. Stahl conferred with Mr. Durland at counsel table.) 

MR. STAHL: Well, I have nothing more to add, Your Honor, and 
would ask, therefore, that you rule. 

THE COURT: Let me See -- I'm not too sure I remember your 
motion. You have mentioned to me the name of only one doctor. He is 
the one who is on his: way to Europe. Is he a psychiatrist? 

MR. STAHL: No, we have our psychiatrist here. 

THE COURT: You have a psychiatrist here? 

MR. STAHL: That is correct, Your Honor. 

THE COURT: And do you expect this doctor who is not a psychiatrist 
-- what is his profession? 

MR. STAHL: He is anM.D., an internist and allergist. Well, I 
presume that covers just about all of his specialities. 

THE COURT: And you expect to ask him, do you, as an expert to 
give an opinion on this man's mental condition at the time these offenses 
were committed if they were committed? 

MR. STAHL: His opinion would be onthe cause of this man's 


mental condition at the time that the acts were committed. Dr. Randolph 
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has worked very, very closely with psychiatry. He has been asked to 
appear before the World Congress on Psychiatry. This isa new field, 
Your Honor. I might add that these gentlemen have worked closely with 
21 and are responsible for a great portion of the book written by 
Rachel Carson, "Silent Spring." | 
Dr. Randolph has twelve years' clinical experience, | and we can 


prove psychotic reactions to exposure to this material. 
As I said, I realize this defense is unique. It has never been assert- 
ed before. | 
THE COURT: What about the psychiatrist who is here, he is an 
M.D. and a psychiatrist? 
MR. STAHL: That is correct, Your Honor. 
THE COURT: Is he from Washington? 
MR. STAHL: Yes, he is from Saint Elizabeths. 
THE COURT: Who is he? | 
MR. STAHL: Dr. Robert H. Robertson. 
THE COURT: Yes. There is no real problem with i 
MR. STAHL: Dr. Robertson. 
THE COURT: -- Dr. Robertson. You don't have any problem about 
when this is heard, do you? | 
DR. ROBERTSON: No, it doesn't make any ditference. 
THE COURT: Then I don't see howI can Say no to your request, 


because I cannot Say now that your other doctor is not qualified to give 
evidence which may be valuable to this case and admissible in this case. 
I don't see any alternative but to put it off. | 
22 Mrs. Vandevier, it looks like I am going to have to continue this 

case. Have you any idea when? | 

MRS. VANDEVIER (Assignment Commissioner's Ottice): Yes, sir; 
September. | 

THE COURT: September. What is the name of your other doctor 
who is in Europe. 

MR. STAHL: Dr. Theron G. Randolph. 

THE COURT: Have you any idea what his situation in September is? 


MR. STAHL: 
THE COURT: 
(Messrs. Stahl and Durland conferred inaudibly at counsel 


table. ) 


MR. STAHL: 
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No, Your Honor, I couldn't say. 


Well do you have any indication? 


Co-counsel just informed me that the defendant would 


rather not wait until September, but proceed to trial. 


THE COURT: 
MR. STAHL: 
THE COURT: 


He would rather go ahead now? 
Now. Correct. 
Is that right? 


THE DEFENDANT: Right, Your Honor. 


THE COURT: 
MR. STAHL: 


continuance. 
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MR. STAHL: 
THE COURT: 
MR, STAHL: 
THE COURT: 


Well, that is it. 
That is it. Did you rule formally on the motion for 


Did I rule on the motion for what? 

For continuance? 

I do now. I will deny it. 

Then may the record show that I object. 

Mr. Durland, I understand that Mr. Fisher has heard 


-- or he is sitting here? 
MR. DURLAND: Yes, Your Honor. This is Mr. Fisher. 


THE COURT: 


He has been determined by Saint Elizabeths Hospital 


to be competent to stand trial and understand the nature of the proceedings? 
MR. DURLAND: He has been determined competent to stand trial. 


THE COURT: 


And to consult with counsel, hasn't he? 


MR. DURLAND: Yes, Your Honor. 


MR. STAHL: 


Yes, Your Honor. 


THE COURT: And it is he who having heard this colloquy between 
Mr. Stahl and the Court has told you, in view of the situation, he prefers 


to go to trial now rather than have his case postponed until September? 
MR. DURLAND: That's right. That's right. 
THE COURT: The defendant Fisher nods his head in agreement to 
what the Court just said. 
MR. CAPUTY: Would the Court ask him some questions? 
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THE COURT: I guess that is safer. 
Mr. Fisher, come forward. 
(Thereupon, the defendant came forward.) 

THE COURT: You have heard what is going on here, 
THE DEFENDANT: Yes, Sir. 

THE COURT: Dr. Randolph -- do you know Dr. ee your self? 
THE DEFENDANT: He has examined me. | 

THE COURT: That is whatI mean. He has examined you and inter - 


haven't you? 


viewed you, hasn't he? 
THE DEFENDANT: Yes, sir. 
THE COURT: Do you understand that he is in Europe? 
THE DEFENDANT: Yes, sir. | 
THE COURT: And that if I grant a postponement of ae trial, it will 
have to be until September? 
THE DEFENDANT: Yes, sir. 
THE COURT: Do you prefer to go to trial today? 
THE DEFENDANT: Yes, sir. 
THE COURT: Rather than wait until September? 
THE DEFENDANT: Yes, sir. | 


THE COURT: Very well. You may resume your seat. 


(Thereupon, the defendant resumed his seat at counsel table.) 
MR. STAHL: The defense at this time would like to waive a jury 
trial, Your Honor. | 
THE COURT: No, I have given that up long since. | 
I have a verdict in another case now, So you will please take seats 


in the courtroom. 


* 
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MRS. MILDRED L. FISHER 
called as a witness by the government, being first duly sworn, was examined 
and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. State your name, please? A. Mrs. Mildred Fisher. 
* * * * * 
Q. Directing your attention to December 9, 1962, were you in your house 
at 3635 Thirteenth Street, Northwest? A. Yes, I was, sir. 
Q. And were your children at home, Barbara, Warren and Paulette 
and Jerome? A. Yes, I think I had sent Jerome on an errand. 
Q. All right.’ Now what day of the week if you recall was December 
9, 1962? A, This was on a Sunday. 
Q. Sunday. Now did there come a time that something happened to 
your house on December 9, 1962? 
What happened at the house? A. I was home this particular Sunday, 
preparing dinner for the family, and all of a sudden I heard this pounding 


and knocking at the door. And it was a severe noise. So I went to the door 


to see what was wrong, and I opened the door, and there was my husband. 

Q. Had your husband been residing there at the house at 3635 
Thirteenth Street ? 

In December, was he living there? A. Yes. 

Q. Allright. Well, did there come a time after the pounding there 
at the house that you left the house ? 

Did you have! words with your husband? A. Yes. I asked him what 
was wrong with him. 

Q. Did there come a time that you left the house after your husband 
came there? A. Yes, I did. 

34 Q. Where did you go? A. I was chased next door by him. 

Q. Allright. Now when you went next door, did you have an oppor- 
tunity to observe your house or to hear something coming from your house ? 
A. Yes, I did. 
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Q. Will you tell the Court and jury what, if anything, you heard and 
observed going on at your house as you were next door ? A. Well, after 
he chased me out the house, told me he was going to kill me, and I went 
next door to use the telephone, then I heard all this sound as if great 
pieces of furniture was being tossed and thrown about and dishes was 
being broken in the house. And I also heard something in the basement 
like the furniture was being pulled apart, and he came on the back porch, 
and he was yelling out -- | 

Q. Who do you mean when you say "he" came out ? A. I mean Mr. 
Fisher came on the back porch, and he was yelling out there if I wasn't 
home in the next few minutes he was going to burn the house to the ground. 

Q. Allright. Now did there come a time then that you went to the 
house? A. Well, I didn't go back over there. I called for help. And they 

instructed me to say where I was -- | 

Q. Don't tell us what they instructed you to do. | 

THE COURT: Whom did you call? | 

THE WITNESS: I called Number 10 Precinct again, 

THE COURT: All right. ! 

BY MR. CAPUTY: 

Q. Did there come a time that the Fire Department came there ? 

A. Well, after he mentioned this threat, I told them about} this, and they 
told me they were on their way over, and to wait for them | at the front 
door, but honestly I just didn't believe he would do this. 

Q. What happened? A. I went to the front door, and just as I got 
to the front door, I happened to look over to my house, which is a de- 
tached house, and I saw this smoke coming from the top. [And when I saw 
the smoke coming from the top, allI could remember was that the children 
was in the house, and I was trying to struggle to get out the house next 
door to go into my house and get my baby out of the crib. It was about 
five or six people over there holding me, and at this time | I saw the 
policemen drive up and get out of their scout car and start kicking the 


door in. 
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Q. Did there come a time that you went into the house later on? 
A. Yes, I did. 

Q. And what was the condition of the house? A. It was just dread- 
ful. All of my clothing and shoes were burned, and the furniture in the 
living room was burned, and he had -- 

Q. What of yours was burned? A. My clothing, every pair of shoes 
that I had. 

Q. How many pairs of shoes? A. I had really seven pairs of shoes. 


Q. How much were they worth? A. Well, my working shoes, I pay 
about $12.95 to $15.00 for; and, you know, others about $8.00 or $9.00. 


Every pair was destroyed. 

Q. Anything else? A. And my clothing was destroyed. 

Q. Anything else? A. I had about $200.00 worth of supplies that 
had came in. He had smashed everything up. 

Q. How about the clothing -- any clothing -- A. Yes, my clothing 
was destroyed and the children's clothing and shoes. 

THE COURT: Describe some of the clothing that had been burned ? 

THE WITNESS: Well my suits, my dresses, -- 

BY MR, CAPUTY: 

Q. How many dresses? A. I had about, I guess about five dresses 
was destroyed. 

Q. How much were the dresses worth? A. Well, they weren't, 
you know, too expensive. I guess $8.00, $9.00, something like that. 

Q. Any household furnishings? A. Yes. 

Q. What? A. All the living room furniture was destroyed, the 
dining room table, and the china cabinet was completely demolished. 

Q. Were they burned? A. No, they was split where he had 
apparently kicked them and ripped them apart. 

Q. Was anything burned other than your dresses? A. The children's 
clothing and my clothing, the draperies, the curtains, the sofa, the chair, 


and the dining room table. 
* * 
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JEROME FISHER | 
called as a witness by the government, being first duly sworn, was ex- 
amined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. CAPUTY: | 
Q. You are Jerome Fisher, is that correct? A. Yes, sir. 
Q. How old are you, son? A. Thirteen. 
* * * * ie 
Q. Jerome, do you know this person here that I am pointing to, 
this man? A. Yes, sir. | 


Q. And whois he? A. My father. 
* * x * * 


Q. When you came back home, did you see your father, this man 
that you just identified here in the courtroom? A. Yes, sir. 
Q. And where was he when you saw him when you came back home ? 
A. At the back door. | 
Q. Did you have a conversation with him? A. Yes, sir. 
Q. What, if anything, did he tell you? What did he say to you? 
A. Well, I was coming upstairs, and Mr. Brinkley and Thomas, our 
next door neighbors, -- | 
Q. A little slower, Jerome. A. Mr. Brinkley and Mr. Thomas, our 
next door neighbors, they were leaning over the bannisters, and they said, 
"Mr. Fisher, Mr. Fisher, we want to talk to you."" Then he said, 'I don't 
want to see nobody but my wife."" He looked at me and said, "Tell your 
mother if she don't get over here in two seconds, I will be burning the 
house, - | 
Q. What? A. He was going to burn the house down and the children 
along with it. 
* * * * 
FREDERICK R. MOWER 
called as a witness by the Government, being first duly sworn, was ex- 


| 
* 
| 
| 


amined and testified as follows: 


28 


DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Private Frederick 
R. Mower, assigned to the Tenth Precinct, Metropolitan Police Department. 

Q. What was your assignment on December 9, 1962, sir? A. I was 
working the 8:00 to 4:00 tour of duty in the Tenth Precinct, and assigned 
to Scout Car 102. 

Q. Were you working with any other officer? A. Private Stephen 
Hornyak of the same precinct. 


Q. Directing your attention to December 9, 1962, during the course 
of your shift of duty, did you respond to the 3600 block of Thirteenth 
Street, Northwest, in the District of Columbia? A. We did, sir. 


Q. Approximately what time? A. Approximately 2:00 p.m., in 
the afternoon. 

Q. Tell the Court and jury what, if anything, you found when you 
responded? A. We observed, on pulling up in front of this address, 
three small children in the window, one on the porch roof and two in the 
window of the second floor. 

THE COURT: On what roof? 

THE WITNESS: The porch roof, 

THE COURT: The front porch? 

THE WITNESS: Yes, sir; the second floor windows opened out onto 
the porch. One child was on the roof, two were in the window. And there 
was smoke and flames emanating from the windows downstairs and up. 

* * * * * 

Q. Did you see a person named William V. Fisher there later on? 
A. Yes, sir. 

Q. Did you talk to him? A. Yes, sir. 

Q. THE COURT: How much later on? 

MR. CAPUTY: How much later ? 

THE WITNESS: I would say it was a matter of two minutes, three 


minutes. 


THE COURT: Where? | 
THE WITNESS: Well, we re-entered the house, sir. After we 
brought these children out, we received information from these children 


that there may be another child, an infant, still inside the building. 

We re-entered the building, and attempted to search for this child. 
We were forced out by the flames and smoke, at which time the neighbors 
stated that the father had just been standing in the rear of the house with 
this infant child in his arms, armed with a gun. | 

BY MR, CAPUTY: 

Q. Did you talk with the father ? | 

A. At this time -- the father wasn't there -- at this time we pro- 
ceeded across the alley in the rear of this address between the two apart- 
ment houses which empties onto the 3600 block of Holmead Place, North- 
west. 
Q. Did there come a time that you talked to him about the fire ? 
A. Yes, sir; we found the father at that location with the child, and retrieved 
the child, and placed the father under arrest. | 

Q. And do you see that person here in the courtroom, the person 


whom you placed under arrest with whom you talked? A. Yes, Ido. 

Q. Would you point him out? A. The defendant with the glasses, 
Mr. Fisher. | 

Q. Well, there are two with glasses ? | 

THE COURT: Begin on the left. There are three men, Begin on 
your left. : 

THE WITNESS: The gentleman on the left with the glasses. 

THE COURT: That is Fisher. 

MR, CAPUTY: Very well 

BY MR. CAPUTY: 

Q. What, if anything, did he say about the fire wien! you talked to 

him on the scene? A. I asked him if he had started the fire, and he said, 


"Yes, I started the fire." 
* * 
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ANTHONY B. MILEO 
called as a witness by the government, being first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. Will you state your name and occupation? A. Anthony B. Mileo, 
D. C. Fire Department, Investigating Unit. 
Q. And how long have you been in the Fire Investigating Unit? 
A, A little over fourteen years. 
Q. And what are your duties as a member of the Fire Investigating 
Unit of the D. C. Fire Department? A. To investigate all fires of an 
incendiary origin, fire deaths, multiple or alone. 
Q. Have you during this period of time investigated many fires 2 
A. Yes, sir. 
Q. And have you testified in courts as to whether a fire was due to 


a natural cause or was of incendiary origin? A. Yes, sir. 


Q. Inthis Court here, sir? A. Yes, sir. 

Q. Any other courts, too? A. New York. 

MR. CAPUTY: I believe, if Your Honor please, he is qualified. 

THE COURT: Do you want to examine him on this? 

MR. STAHL: No, Your Honor. 

THE COURT: Go ahead. 

BY MR, CAPUTY: 

Q. Directing your attention, sir, to December 9, 1962, did you 
respond to the premises at 3635 Thirteenth Street, Northwest, here in the 
District of Columbia? A. I did, sir. 

Q. And about what time? A. I received a call at 2:12 p.m. 

Q. How soon did-you get there ? 

Is that about the time that you responded, or shortly thereafter ? 

A. I got a call by radio to respond. I arrived there about 2:30 p.m. 

Q. What, if anything, did you find when you got there, will you tell 
the Court and jury? A. My investigation revealed that there were three 
separate fires set in this dwelling. There was two in the front room, first 
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floor, and one in the middle room, first floor. 

These fires were not connected with each other. One was over 
facing the building by the front window, the left front window. The other 
fire was a doorway, leading from the hallway to the front room, and the 
other fire was on the south wall of the living room. | 

In my opinion, these fires were not of a natural canbe. 

Q. By that you say that you eliminate short circuits or spontaneous 
ignition, is that right, sir? A. Yes, sir. | 

* * * * | * 
DR. ROBERT H. ROBERTSON 
called as a witness by the defense, being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION | 
* * * * * 
BY MR, STAHL: | 

Q. Dr. Robertson, do you know the defendant in this case? A. Ido. 

Q. Did there come a time when this defendant was a patient in your 
care at Saint Elizabeths? A. He was under my care from March 1962 
until July 1962. | 

Q. Can you tell this Court and the jury how this defendant came to 
be a patient in your care from March until July of 1962? ‘A. He had been 
admitted to Saint Elizabeths Hospital in June of 1961, and first went to 
John Howard Pavilion, the Maximum Security Section, because he had 
been sent there by the Court, not guilty by reason af insanity on the charge 
of threats. | 

* * * 

THE COURT: And stayed how long? 

THE WITNESS: In John Howard Pavilion until March 1962 when he 
came to me, and stayed with me until July 1962. 

BY MR, STAHL: 

Q. At that time, Doctor, what was your official -- 

THE COURT: Before you get to that: | 

What happened in July 1962 ? 


it 
: 
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THE WITNESS: In July 1962, just prior to that the patient petitioned 
the Court for a writ of habeas corpus. There were actually a series of 
hearings. The result of it all was on July 16, 1962, Judge Holtzoff re- 


leased the patient from the hospital. 

I believe it was on the basis that the patient had not asked to be 
found not guilty by reason of insanity. And that, therefore, he was il- 
legally detained on the basis of the Lynch decision. 

MR. CAPUTY: I ask that that be stricken. He doesn't know what 
the basis was. That was a legal matter, if Your Honor please. 

THE COURT: Well, I will strike it. 

MR. STAHL: Well, I think the record should show -- 

MR. CAPUTY: He was released from the hospital in July 1962. 

THE COURT: That's all we need to know. 

MR, CAPUTY: That's al. 

BY MR. STAHL: 

Q. At the time in July and from the period March through July 
1962, what was your official diagnosis of this defendant's illness? A. I 
believe at that time he had several personality disorders, namely, para- 
noid personality, emotionally unstable personality; passive aggresive per- 
sonality, aggressive type. 

MR, CAPUTY: May I have them again, please ? 

Paranoid personality -- what else ? 

THE WITNESS: Paranoid personality, emotionally unstable per- 
sonality; passive aggressive personality, aggressive type. 

MR. CAPUTY: Was this your opinion? 

THE WITNESS: That is my opinion. The official ~- 

MR. CAPUTY: That's all. 

BY MR, STAHL: 

Q. Was this diagnosis a type of mental disease or defect amounting 
to insanity, Doctor? A. Any one of these three is a mental disorder, and 
this is considered legal insanity. 

Q. Did there come a time in July 1962 that the patient was released 


from your care? A. That is correct. 
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Q. And was this release effectuated over your objection and the 


objections of Saint Elizabeths Hospital? A. That is correct. 

Q. Directing your attention to July 3, 1962, Doctor, did you have 
occasion to testify in the Municipal Court for the District be Columbia 
as to the defendant's sanity? A. That is correct. ! 

Q. Will you relate to the Court and the jury the substance of your 
testimony ? | 

MR. CAPUTY: I object. We are not concerned with that. We are 
concerned with December 9, 1962. 

THE COURT: Sustained. 

BY MR, STAHL: 

Q. As of July 3, 1962, Doctor, what was your opinion as to the con- 
dition of the mind of the defendant ? | 

MR. CAPUTY: Object. We are not concerned -- we are concerned -- 

THE COURT: Yes, we are. | 

MR, CAPUTY: We are concerned with his mental condition at the 
time of the offense, Your Honor. 

THE COURT: I understand, but what preceded it is relevant. I 
overrule the objection. You may answer. I think he already has, but 
answer the question if you will. | 

THE WITNESS: At that time I believe he was Sittecing from these 
three personality disorders, that he was dangerous to others. 

BY MR. STAHL: | 

Q. And notwithstanding this diagnosis, to the best of your knowledge, 
the patient was still released from Saint Elizabeths ? 

THE COURT: We know that he was. 

MR. STAHL: I want it clear. 

THE WITNESS: That is correct. 

BY MR, STAHL: | 

Q. Between July 1962 and February 1963, to the best of your know- 
ledge, did this defendant on any occasion ever receive any treatment for any 
mental disease or defect by Saint Elizabeths Hospital? A, No, he did 


not. | 
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Q. Thank you. Now without such treatment, Doctor, do you have 
an opinion as to whether or not the defendant would continue to suffer 
from the mental disease which you have described in July -- let me re- 
phrase that question. 

Without treatment, do you have an opinion as to whether or not the 
defendant would continue to suffer from the mental disease which you 
described in July 1962? A. I believe he would continue to have this men- 
tal illness without treatment and also with treatment. 

Q. So that this would be a continuing thing? A. That is correct. 

Q. The defendant is here on trial on the charge of arson in three 
counts, burning his house, -- 

THE COURT: It doesn't matter what the counts are. 

MR. STAHL: You are aware of what the charges are against the 
defendant ? 

THE WITNESS: Yes, Iam. 

BY MR. STAHL: 

Q. Do you have an opinion as to whether or not these acts that are 
charged against the defendant are the product of a mental disease or defect ? 

THE COURT: As of December 9, 1962. 

MR. STAHL: As of December 9, 1962? 

THE WITNESS: In my opinion, the alleged act is a product of the 

illness, 

BY MR, STAHL: 

Q. Is it the product of the mental disease or mental defect? A. That 
is correct, 

MR. STAHL: : Thank you, Doctor. No further questions. 

CROSS-EXAMINA TION 
* * * 
BY MR. CAPUTY: 

Q. Well, now, would you say that a person with a paranoid person- 
ality has a psychosis? A. No, no psychosis at alL 

Q. Very well. Can you tell the Court and jury what you understand 
by "psychosis ?" A. A psychosis is a major mental disorder in which 


35 


the patient's life in all areas is involved, so that there is a great deal 
of disability, disfunctioning. | 

The person is out of touch with what is going on around him. 

* * * * ea 

Q. Yes. Now were you aware of the fact, sir, that all through that 
period of time when he went in the hospital, from June of 1961, I believe 
it was you stated? A. Yes. | 

Q. To the time he was discharged in 1962, when he was released 
from that hospital, were you aware of the fact that he received no 
medication of any kind, isn't that correct? A. Iam aware that he didn't 
receive any psychiatric drugs. | 

Q. No drugs -- it was not necessary to give him a treatment, 
was it? A. No drugs for his mental illness. 

* * * * * 

Q. Wasn't he given organic examinations to determine whether 
there was any mental illness or disease due to any organic defect -- 
wasn't he? A. There was no organic defect. ! 

* * * * | * 

Q. So then you observed nothing objectively, would you say, that 
caused you to arrive at the opinion you arrived at, is that correct? A. I 
did not see any -- well, what you're driving at, I believe, is that the action, 
the distorted behavior with his explosive outbursts was not observed from 
March through July. | 

Q. Then you based your opinion upon whatever he told you, is that 
correct? A. I based my opinion upon what he told me 2a! 

Q. Plus the history? A -- and the history and the record and from 
people who observed him. | 

Q. During the period of time that you had him under your super- 
vision there from March 1962 to July of 1962, he had no hallucinations 


or delusions, did he? A. I believe that he did not have hallucinations or 


delusions then or really at any time of any consequence at all, 
* * * * ok 
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Q. Was the Wechsler-Bellevue test given? A. Intelligence testing 
was given. I believe it was the Bellevue-Wechsler. 

Q. Do you recall what his full-scale 1.Q. was? A. His full-scale 
1.Q. was 102, and that was said to be average intelligence. 

Q. And how about his performance I.Q.? A. There was a slight 
variation between the verbal and the performance I.Q., which, I believe, 
was 107. 

Q. And how about -- A. No, the verbal was 107, and the per- 
formance was a little less. He did better in the verbal, just a few numbers 
more in the verbal than the performance. 

Q. Now during the period of time that he was at that hospital, he 
was oriented all the time as to time, place and circumstances, wasn't he ? 
A. He was well oriented. 

Q. Allright. In all spheres? A. Correct. 

* * * * * 
Q. Iam asking you. From your evaluation of him, you who per- 


formed this psychiatric examination and arrived at the conclusion, saying 


that he is suffering from a mental illness or disease, was he capable of 
distinguishing between right and wrong? A. I think if he were questioned 


whether -- 

Q. Iam asking you. A. -- whether he has the intelligence. In my 
opinion he would have the intelligence to tell what right is and what is 
wrong, but not the ability to live in accordance with such standards. 

Q. Isn't it better to examine the individual closer to the date of 
the particular offense, December 9, 1962, in order for you to arrive at 
the true evaluation of a person's mental condition? A. Yes. I have not 
seen him since July 1962. We have doctors available that have. 

Q. And he is alleged to have committed this offense on December 9, 
1962. 

For a true evaluation and a valid evaluation, it would be best to see 
him closer to the date of the offense? A. That is a reasonable assumption. 

THE COURT: Doctor, apparently your opinion is that in July 1962 
his mental condition, as you have described it for us, was such that it 
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would, in your opinion, grow progressively worse rather than better, is 
that right? A. The one disorder, paranoid personality disorder, isa 
cardinal personality type which does not really relent or disappear. 
The other two disorders are descriptions of his behavior under 
stress. I think they are more likely to show some improvement. 
THE COURT: I don't understand that. The other two -- the other 
two what ? | 
THE WITNESS: Well, the first disorder shows these psychological 
mechanisms of denial and rejection, which I think are pretty basic to the 
personality, whereas in the other two disorders, there is explosiveness 
under stress. | 
THE COURT: What are the other two that you are talking about ? 
THE WITNESS: The emotionally unstable personality, the passive 
aggressive personality, aggressive type. ! 
The temper tantrums and frustration, along with a continuous resent- 
ment, the resentment the patient harbors, plus excessive dependency, these 
features could remit somewhat if the patient satisfied some of his needs 


and improves his life situation, he would not have unfulfilled dependency 


needs that were so great and his frustration would not produce sucha 


great difficulty. 

THE COURT: Let me ask you this: Assume that he had been having 
trouble with his wife -- do not assume whether it was his fault or hers -- 
but just the fact was that they didn't get along together, that it was an un- 
happy marriage involving separations from time to time; | 

Assume further that on December 9, 1962, he started three small 
fires in the house which he and his wife were buying and in which they 


lived when they lived together; 

Assume further that those fires were set while three small children 

were in the house -- four actually, four small children -- three 
small children and an infant were in the house when he set the fires; 

In the light of your knowledge of him up to July 1962, does that 
assumed set of facts that I have given to you have any significance to you? 


THE WITNESS: Yes, I think that they are all part of the -- all 
| 
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symptoms of his personality disorders, difficulties. 
* * * * 
BY MR. CAPUTY: 

Q. Well, Doctor, his insight and judgment were good during the 
period of time he was at that hospital, weren't they? A. His insight and 
judgment ? 

Q. Yes? A.: No. I think his insight, understanding that he had an 
illness in the usual psychiatric use of that term was not present at all. 
He never thought he had an illness. Or his knowledge about himself, 
using the term in a larger sense, his knowledge about his personality, 
his behavior, and about what is going on, understanding people, his de- 

ficientand poor judgment is a symptom of these personality dis- 
orders. He has very poor judgment especially under stress. 


* * * * * 


REDIRECT EXAMINATION 
* * * * 
BY MR. STAHL: 

Q. Doctor, aren't your conclusions, objective findings as a psychia- 
trist, based upon the subjective elements of listening to the patient and 
hearing him, isn’t that correct? A. That is correct. The psychiatric 

examination. 

Q. Now you stated that the defendant, among other things, was 
paranoid? A. Yes. 

Q. Is that correct -- paranoid? A. That is correct. 

Q. Therefore, it doesn't make any difference whether you saw him 
in July or December or yesterday or next month, he would still be suffer- 


ing from a paranoid disorder, is that correct ? 

MR. CAPUTY: Let him testify. 

THE COURT: That is what he is asking him. 

MR. CAPUTY: The form of the question, "it doesn't make any 
difference then," if Your Honor please. That is why I object. 

THE COURT: He is asking him if that is the fact. 

THE WITNESS: Every time I have examined him, he has shown 
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features of that paranoid personality disorder, and it is ae type of dis- 
order that doesn't suddenly disappear. 
BY MR, STAHL: 

Q. Isn't it true, Doctor, that all of these mental disorders or dis- 
eases which you characterized that the defendant is suffering from, that 
these can remit to some extent during a period of confinement for hos- 
pitalization, yet under stress and strain these will burst forth again, is 

that correct? A. Well, the answer to that questionjis a little 
different for each one of these disorders. That is the reason it is not a 
contradiction to say he has three at one time. They are overlapping. 

The first disorder I mentioned tells about his cardinal type of 
personality, and that would continue. That is the paranoid personality 
disorder. | 

The other two are descriptions of his behavior under stress. Now 
they would change. The stress would change if he has more fulfillment 
of his needs and can react better to frustration, They would be expected 
more to change, I believe. | 

Q. Well, let me put the question this way then: 

Under confinement and treatment in the hospital, the remission of 
the diseases would be more probable than if the patient is out of the con- 
fined atmosphere of a hospital and not receiving treatment? A. Yes, in 
the case of the passive aggressive personality disorder, aggressive type, 
and the emotionally unstable personality disorder, while in the hospital 
without much stress, there would not be the symptoms. The stress is 

part of the syndrome, part of the entity. 

Q. Isn't this also true of the insight and jcdgrnstt? While under 
the hospital care, insight and judgment might return to normal, whereas 
on the outside in a different environment, subject to stress and strain, 
they might be totally impaired? A. I think his insight and judgment has 
been very bad all along. | 

Q. Doctor, do you have an opinion -- or what was your opinion as 

to the defendant's returning to his wife and his release in eee A. What 


was my opinion about that ? 
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Q. Yes? A. It's that it was not advisable for him to return to his 
family without first improving the relationship which would take a con- 
siderable length of time -- 

Q. Why? A. -- if ever. 

Q. Can you go into that? 

Can you explain why you felt it was not advisable? A. Well, he 
had the past history of the temper tantrums when his wife threatened 
him with not letting him in the house or, in effect, leaving him. The 
stress of separation, the breaking off of his dependency on his wife was 
so great to him that it resulted in these temper tantrums in 1961 on one 

109 or two occasions and in 1962, and there is a history from the family 
that this was just regular behavior. The explosion consisted of anger, 
threats to kill, swinging a knife, the fire in 1962, the breaking of furniture, 
kicking, throwing the baby in the trash basket, throwing the baby on her 
lap and the child falling, throwing a board, a Monopoly board, at one of 
the children. 

THE COURT: All of this behavior is his behavior, is that correct? 

THE WITNESS: That is correct. And there was reason to assume, 
this being a characteristic of this personality disorder, without which 
there wouldn't be the personality disorder, that he would show this under 
any minor stress, similar behavior. 

BY MR. STAHL: 

Q. Doctor, isn't it true that in July of 1962 you were called by the 
U.S. Attorney's office, the same office of which Mr. Caputy is a representa- 
tive, to testify and to submit evidence that this man, William V. Fisher, 
was insane? A. That is correct. 


Q. And you were a witness for the government, is that correct ? 
A. That is correct. 

110 Q. Now I ask you again, Doctor, was it your opinion in July of 
1962 that William V. Fisher was suffering from a mental disease or 
defect? A. In sixty -- 

Q. July of 1962, was it not your opinion that he was suffering from 


a mental disease or defect? A. That is correct. 
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Q. And that part of this mental disease or defect was a continuing 
thing, is that correct? A. That is correct. | 

Q. And that on December 9, 1962, when the defendant committed 
these acts charged against him, that he was suffering from the same 
mental disease or defect? A. That is correct. | 

Q. And I ask you lastly, Doctor, whether or not the acts charged 
against him on that day, December 9, 1962, are not the product of that 
mental disease or defect? A. My opinion is the alleged acts were a 
product of his mental disease. | 

MR. STAHL: Thank you very much. No further question. 

* * * * | * 
DR. DAVID J. OWENS | 
called as a rebuttal witness by the government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Will you state your name and profession, sir 7 A. David J. 
Owens. I am a physician, specializing in psychiatry, on) the staff of 
Saint Elizabeths Hospital 

Q. And in what capacity are you on the staff of saint Elizabeths ? 
A. Iam Clinical Director of the Maximum Security Unit. 

Q. Of John Howard Pavilion? A. Yes. | 

* * * * Few 

Q. Do you know one, William V. Fisher? A. Yes. 

Q. Do you see him herein the courtroom? A. Yes. 

Q. Would you point him out, Doctor? A. Sitting at the end of the 
table. (Indicating.) | 

Q. At thisend? A. Yes. | 

MR. CAPUTY: May the record so show, if Your Honor please. 

THE COURT: Yes. : 

BY MR, CAPUTY: 

Q. Can you tell us, sir, whether this person whom you have identi- 

fied here in the courtroom was admitted to Saint Elizabeths Hospital this 
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year to determine whether he was suffering from any mental disease on 
December 9, 1962? A. Yes. 

Q. And that commitment was for an examination, Doctor? A. Yes. 

Q. Did you examine this individual, sir? A. Yes, I did. 

Q. And as a result of that examination, have you been able to arrive 

at an opinion as to whether this individual was suffering from a 
mental illness or disease on December 9, 1962? A. Yes, I did. 

Q. And what is that opinion? A. In my opinion, he was not suffer- 
ing from a mental disease or defect on that date, that is, December 9th. 

Q. Will you tell the Court and jury the basis for that opinion that 
you arrived at, Doctor? A. Well, the basis that I arrived at this opinion 
was the absence of mental symptoms. 

Q. Now did you take into account, sir, the history of this individual ? 
A. Yes, I did. 

Q. Did you take into account, sir, the clinical records of the hospital 


at that time, during that stay, -- for a ninety-day period, was it? A. Yes. 
Yes. 

Q. Now can you tell us, sir, whether this individual, during the 
period of time that he was at the hospital for this examination, whether 


he received any medication? A. None, to my knowledge. That is, no 
medication for any mental condition. 

Q. Now can you tell us, sir, whether there was anything wrong 

organically with this individual? A. No, there was not. 

Q. None. When you arrived at that opinion, did you take into 
account, sir, the reports submitted by other individuals, too? A. Yes. 
* * * * * 

Q. Is emotionally unstable personality a mental illness, disease 
or defect, Doctor? A. In most cases I would say that it would not be. 
It would be only descriptive of the type of personality that an individual 
has. 
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CROSS -EXAMINA TION 
BY MR. STAHL: 

Q. Dr. Owens, how long was the defendant in your charge or care 
at Saint Elizabeths ? A. From February 4th, 1963, until the date of his 
discharge, which was on April 26, 1963. | 

Q. Would you repeat that again -- I'm sorry? A. From February 
4th, 1963, until April 26, 1963. | 

Q. Was he in your direct charge at that time? A. Welt Iam in 
charge of the building itself and all of that -- | 

Q. Lunderstand you are in charge of the building, but you are the 
supervisor of the building, is that correct? A. That is correct. 

Q. And from February 4 until April, when he was returned to the 
D. C. Jail, was he under your direct care as a patient in your charge, 
or merely one of many at John Howard Pavilion assigned there for a 

ninety-day mental examination? A. He was one of many that had 
been admitted there, all of them under my indirect supervision; but direct 
supervision is usually delegated to other physicians on the service. 

Q. During this ninety-day period, Doctor, how many times did you 
personally examine the defendant? A. I examined him only on the date 
of the medical staff conference, April 22nd, 1963. 

Q. Which was when? A. April 22nd, 1963. 

Q. So that Mr. Fisher was sent to Saint Elizabeths in February 
and placed in John Howard Pavilion for the sole purpose of a mental 
examination, and it was not until April and on only one occasion that you 
personally examined the defendant, is that correct? A. That I personally 
examined him was on that one occasion, on April 22nd. That is correct. 

Q. So you had no personal contact with him during all that time 


except that one occasion? A. That is correct. | 
* * * * * 

Q. Doctor, you stated that you had reached your conclusion after 
reviewing the record on William V. Fisher who had been in Saint Eliza- 
beths since 1961. | 

He must have been there for a purpose. 
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Dr. Robertson, through March and July of 1962 found this man to 
be suffering from a mental disease or a mental defect. 

MR. CAPUTY: Your Honor, that is not true, if Your Honor please. 
I object. 

THE COURT: He has never said that he had a mental defect. He 
said he had a mental disease and disorder and described it. 

MR. STAHL: ‘I think Your Honor can take judicial notice of the 
fact that in a prior trial -- 

MR. CAPUTY: Oh, no, Your Honor. 

THE COURT: No, I am not taking judicial notice of a prior trial. 
I know what has been testified here. 

* * * 
BY MR, STAHL: 

Q. Well then, Doctor, from your review of the records, in April 
were you aware of the fact that Dr. Robertson in July of 1962 and from 
March through July 1962 found the defendant to be suffering from a mental 
disease ? A. The records that I have indicated that he was discharged 
from Saint Elizabeths in July of 1962 as recovered by Dr. Robertson. 

MR. STAHL: 'WellI think, Your Honor, that the question of his 
release from Saint Elizabeths in July -- 

THE COURT: Dr. Owens is answering your question: Whether he 
is aware that from March to July 1962 Dr. Robertson was of the opinion 
that he had a mental disease or disorder. 

Now his answer is, I suppose, the only one he could give, which is 
that the record shows that he was discharged in April or June -- in July 
of 1962 -- and Dr. Robertson's report -- is that what you referred to? 

THE WITNESS: The report from that service indicated that he had 

recovered. 

BY MR, STAHL: 

Q. You mean that the report does not reflect that Mr. Fisher was 
discharged by Court order and not by Saint Elizabeths Hospital? 

MR, CAPUTY: Just a moment. Your Honor, the report speaks 
for itself. 
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THE COURT: Dr. Owens has referred to the report. Now counsel 
has a right to ask him if that is a fact. 

Does it show that he was released by Court order ? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You mean it also shows that he was discharged as 
recovered ? | 

THE WITNESS: Yes, Your Honor. | 

BY MR. STAHL: | 

Q. Doctor, I just have one or two more questions: 

The fact that two other doctors had examined the defendant and found 
him to be suffering from a mental disease, and the fact that you had ex- 


amined him around April on one occasion, -- let me rephrase the question. 

Dr. Robertson had examined this man from March until July of 1962, 
He was under the doctor's personal care. And Dr. Ryan had also examined 
the defendant. He was under his care at D. C. General. ! 


MR. CAPUTY: There is no evidence that he was — his care, if 


Your Honor please. 

THE COURT: There isn't any evidence at all about Dr. Ryan except 
what you say he said ina report. 

MR. STAHL: Well, that is perfectly correct, Your habe: 

All right, Your Honor. I will strike that, and merely phrase the 
question this way: | 

Dr. Robertson had examined this man on from March'to July of 
1962. He was under the doctor's personal care, and it was the doctor's 
opinion that the defendant was suffering from a mental disease. 

The defendant was committed to Saint Elizabeths in February, and 
was there from February to April, and you had seen him on one occasion, 
and it is your diagnosis that he is not suffering from a mental disease. 

Is this a difference of opinion between the two of you? 
THE WITNESS: I don't think it is necessarily a difference of opinion. 
I think it is quite possible that he may have been -- it is quite possible in 


| 
162 when Dr. Robertson saw him, if may have been his opinion that he was 
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well, that he had recovered and he was discharged. Subsequent to that, 


because he has recovered doesn't mean that he couldn't become ill again, 
135 or he may maintain the recovery. 

I saw him approximately a year later. My examination was cover- 
ing the period from February to April 1963. 

THE COURT: Let me ask you something, Doctor: 

Based upon your staff conference examination of him and your re- 
view of his case, this year, do you have an opinion as to whether or not 
he had a mental disease or disorder of any kind on December 9, 1962, -- 
do you have an opinion at all? 

THE WITNESS: Yes, Your Honor. 

THE COURT: What is it? 

THE WITNESS: My opinion is that he was not suffering from a mental 
disease on that date. 

* * 
BY MR. STAHL: 

Q. The doctor, when he was on the stand, stated that the defendant 
was suffering from a paranoid personality. 

Is this a mental disease ? A. In most cases, I would say that it is 
not. It is a type of personality. 

Q. Well, let's assume that a man is suffering from a paranoid 
personality, andheis not receiving treatment, and he has been diagnosed 
and diagnosed as suffering from a mental disease, and he is subsequently 
released from a mental institution, and he is not receiving any treatment 
during that period of time, and he commits a crime -~- 

THE COURT: Six months later. 

MR. STAHL: Six months later, after having been diagnosed as 
suffering from a mental disease, without treatment. Could you give us 
an opinion as to whether or not -- 

MR. CAPUTY: There is another factor, too, if Your Honor please. 

THE COURT: What is it? 

MR. CAPUTY: That he has been discharged as recovered, too. 
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MR. STAHL: Your Honor, that is not the case. 

THE COURT: No, that is a version of it. 

Leave your question alone. 

MR. STAHL: I beg your pardon ? 

THE COURT: We will let your question stand as you asked it. 

MR. STAHL: May the Reporter read the question, Your Honor. 

THE COURT: Yes. Read without the interruption. | 
(Thereupon, the Reporter read as follows:) 
"Question: Well, let's assume that a man is suffering 

from a paranoid personality, and he is not receiving treatment, 

and he has been diagnosed and diagnosed as suffering from a 

mental disease, and he is subsequently released from a mental 

institution, and he is not receiving any treatment during period 


of time, and he commits a crime six months later, after 


having been diagnosed as suffering from a mental disease, 
without treatment. Could you give us an opinion as to whether 
or not -- '" | 
THE COURT: Now finish the question. 
MR. STAHL: As to whether or not the act in auestion was the pro- 
duct of a mental disease or defect ? 
THE WITNESS: I couldn't say. : 
BY MR. STAHL: | 
142 Q. You couldn't say. Could you say whether or not that patient was 
cured at that time andnot suffering from a paranoid personality and not 
suffering from a mental disease? A. Well, I was under the impression 
you had asked me to assume that he was. | 
Q. Yes, I asked you to assume that he was at the time he was re- 
leased. 
THE COURT: In July. 
THE WITNESS: Would I assume that he was still sta in December ? 
THE COURT: That is the substance of it. 
THE WITNESS: I couldn't say. I would have to sreniine him to 
determine this. 


BY MR. STAHL: 

Q. Doctor, let me ask it this way: I think you can perhaps give us 
an opinion one way or another: 

If a man is released from an institution after having been diagnosed 
as suffering from a mental disease and is suffering from a mental disease 
at the time he is released, and six months later without any treatment 
intervening, could you say whether or not he was cured or whether or not 
he was still suffering from a mental disease ? A. Certain illnesses -- 

I would have to elaborate -- certain illnesses, you could have a spontaneous 
recovery. With no treatment whatsoever, the individual will recover. For 
example, in the manic depressive type of psychosis, the patient may be 
manic or he may be depressed, and quite often without any treatment he 
will recover. 

Q. We're just dealing with paranoid personality. A. Allright. I 
don't think in other conditions, such as a severe schizophrenia, would they 
recover without any treatment at all. 

THE COURT: He is asking you to assume that this man was diagnosed 
as a paranoid personality to the extent that he was suffering from a mental 


disease; he was discharged from a mental institution in July; he committed 


a crime in December, there having been no hospitalization and no treatment 
in the intervening period. He is asking you now whether you have an opinion 
as to whether he was still ill -- assuming, of course, that he was in July -- 
still ill in December. 

THE WITNESS: I would assume that if he had a paranoid personality -- 
now we are speaking of some hypothetical person -- with a paranoid per- 
sonality, that type of personality, the chances are the individual is going to 
have it as long as they live. It's that type of personality. 

MR, STAHL: Thank you very much. 

* * * * * 
MR. STAHL: May we approach the bench, Your Honor ? 
THE COURT: Yes. 
(AT THE BENCH:) 
MR, DURLAND: It may be premature -- we may have been premature 


in letting Dr. Robertson return. | 
If my memory serves me correctly, he was not released as re- 
covered from Saint Elizabeths. | 
THE COURT: Dr. Robertson didn't say that. He said he was released 
because Judge Holtzoff released him against the judgment or advice or 
145 opinion of the hospital. | 
Dr. Owens testified, in answer to a question by Mr. Stahl, that the 
record shows that he was discharged in July by Court order and as 
recovered. | 
MR. DURLAND: I don't believe there is any such record. 
THE COURT: He had it right before him. | 
MR. CAPUTY: He had it right before him. And he also testified that 
Dr. Robertson classified him only as emotionally unstable personality. 
MR. DURLAND: Could we examine this record ? | 
THE COURT: It's gone now. ! 
MR, CAPUTY: I can get him back maybe. I'll run oe back where 
they generally wait. 
(Mr. Caputy left the courtroom.) 
MR. DURLAND: There would be no contest in Court/-- 
MR. STAHL: That was the whole basis of the opinion. 
* * * * * 


147 THE COURT: Before you leave, I want to ask both of you: You 
don't have any instructions, I don't suppose, peculiar to this case ? 

MR. STAHL: Yes, we have, Your Honor. | 

THE COURT: Well, let me have them. | 

I ask you the same question, Mr. Caputy. 

MR. CAPUTY: I have a set of suggested charges down there that 


we have given to the Courts in the past. 
THE COURT: On what subject? 
MR. CAPUTY: On insanity. | 
THE COURT: No, I have made up my own hodge- podge on that. 
That is probably what it is, hodge-podge, and we'll muddle through. It 
hasn't bounced yet. It could any Thursday. 
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Moreover, if I'm thinking about the same thing you are, I wouldn't 
give it anyway. 

* * * * * 

THE COURT: Now, gentlemen, I am denying your requested in- 
structions as framed. 

I will give them in substance in my charge. I have worked out my 
own charge on insanity. It doesn't please me too much, but I think it will do. 

Now the only thing left that I know of is to define the word "malicious- 
ly,'"’ which I will do from Black and from the cases cited therein. 

In substance, "Whoever does injury to another out of spite or revenge 
or wantonness,"' -- that is the gist of it. There are several different ways 
of framing it, but that is the gist of it. That is the element of the first 
and second counts. 

Now the third count, the burning with the specific intent to injure 


these children. Do you still want that count submitted to the jury? 


MR. CAPUTY: It is not necessary. I don't care. 

THE COURT: I don't think you want that. 

MR, CAPUTY: I don't care to have it. It's all right. 

THE COURT: Well, we'll take the third count out of the indictment. 

* * * * * 

Let the record show that the third count of the indictment has been 
withdrawn -- or dismissed ? 

MR, CAPUTY: Dismissed. 

THE COURT: Dismissed. 

MR. CAPUTY: Yes. I move that it be dismissed. 

THE COURT: He passes it back to me. 

MR. STAHL: Your Honor, could the record show that we object to 
the refusal of our instructions ? 

THE COURT: Oh, yes. You will get them in substance. I an deny- 
ing them as framed. 


Of course, your objection to that is automatic. 
* * * * 
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[Filed June 21, 1963] | 
[CLERK'S CERTIFICATE - GRANTING OF eT 
MOTION TO DISMISS COUNT 3 OF INDICTMENT 
On this 21st day of June, 1963, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon the Government's 
oral motion to dismiss Count 3 of the indictment is by the Court granted; 
and thereupon the case is respited until the meeting of the Court Monday 
morning, June 24, 1963. | 
The defendant is remanded to the District of Columbia Jail. 
By direct of | 


Henry A. Schweinhaut 
Presiding Judge | 


HARRY M. HULL, Clerk’ 


By /s/ Alan B David 
Deputy Clerk 


Present: 
UNITED STATES ATTORNEY 


By Victor Caputy 
Assistant United States Attorney 


K. Byrholdt 
Official Reporter 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
| CONTINUED] 


Washington, D. C., 
Monday, June 24, 1963. 


The above-entitled case came on for further trial before 
HONORABLE HENRY A. SCHWEINHAUT, United States District Judge, 
and a jury, at 10:36 a.m. 

* * * * 
DR. ROBERT H. ROBERTSON 
was recalled as a witness for the defendant and, having been previously 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STAHL: 

Q. Dr. Robertson, last Friday Dr. Owens of Saint Elizabeths 
read from a discharge report from the Hospital, in substance, that the 
defendant in July was discharged from the Hospital by court order and 
as recovered. Are you familiar with that report? A. Yes, lam. 

Q. Did you sign that report? A. I didn't sign that particular one. 

Q. Well, can you explain -- did you sign a discharge report for 
the defendant? A. Yes. 

Q. Will you explain the nature of that report, please? A. The 
discharge note that I signed July 16th, '62, stated that the patient was 
improved (not insane). 

THE COURT: Say that again. 

THE WITNESS: Improved (not insane). 

BY MR. STAHL: 

Q. And was that an error? A. That was an error. 

THE COURT: What was an error? 

THE WITNESS: Signing the improved (not insane). 

THE COURT: Well, what part of it was in error, not improved 
or not insane or both? 

THE WITNESS: Your Honor, I can explain -- 

THE COURT: I wish you would. 
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THE WITNESS: With the civilly committed ea when they 
are discharged -- | 

THE COURT: Was he civilly committed ? ! 

THE WITNESS: No, he was not, but he was treated as though he 
were in this particular instance. In the civilly committed patients, if 
they are able to know what is going on, we bend over backwards to see 
that they get their legal rights back, even though they may have sick- 
nesses in certain areas. With a schizophrenic, the old method was you 
had to say that the person had social recovery or recovered Witha 
personality disorder, it was our belief in those days that they could 
not have a recovery. So we would put after, in order to give them their 
legal rights, we would say they are improved (not insane). Now, I under- 
stand the policy is that when we consider the personality disorders we 

can also show social recovery. Clinically, they do not show enough 
symptoms for practical purposes to say they are sick. So that this 
person was treated that way. He does know what is going on about him, 
and so forth. Actually, it wasn't necessary in this instance, because 
he has his legal rights anyway. But it was in error, because I had 
testified just previously two or three times that I considered him dan- 
gerous and sick. ! 

BY MR. STAHL: | 

Q. So that the upshot of this, Doctor, is that was more in the 

nature of a typographical error, is that correct? A. No, not a typo- 


graphical error. It was my error, and it was changed by the clinical 
director from improved (not insane) to social recovery. : 

Q. So that as of July 16, 1962, it was your opinion that the def- 
endant, the present defendant, was suffering from a mental disease? 
A. That is correct. 

Q. And was it your opinion that at that time he was dangerous to 
himself and to others? A. That is correct. | 

Q. And this opinion, Doctor, that you have now stated was the 
opinion of Saint Elizabeths Hospital, you were speaking for the 
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Hospital, is that correct? A. I consulted with other doctors. 

MR. CAPUTY: He speaks for himself, Your Honor please. 

THE COURT: Yes. I think he can only speak for himself. 

MR. CAPUTY: He speaks for himself, not for the Hospital. 

MR. STAHL: Well, it would seem to me, Your Honor, that if the 
Doctor's report forms the basis of either a discharge or continued con- 
finement. 

MR. CAPUTY: The Doctor stated, Your Honor please, that he 
labeled him improved and not insane. He has also stated now on that 
stand that it has been changed by the Hospital to social recovery. So 
he here now, Your Honor, speaks for himself, not for the Hospital. 

MR. STAHL: But he also Stated this was in error. 

THE COURT: Whose error was it? 

THE WITNESS: I was the one who started the error, and then it 
was changed again by the clinical director in accordance with it. If 
this person had been considered well, we would have said improved 
(not insane) in olden days, but now we say Social recovery. 

THE COURT: Well, now, you say it was changed by the clinical 
director? 

THE WITNESS: To social recovery, which is also in error. 

THE COURT: And the clinical director at that time was? 

THE WITNESS: Dr. Shavinsky. 

THE COURT: Yes. All right. 

MR. STAHL: No further questions. 

CROSS EXAMINATION 
BY MR, CAPUTY: 

Q. Were you mistaken, Doctor, when diagnosed, when you made 
the determination in July of 1962 that he was improved and not insane? 
Were you mistaken when you made that diagnosis? A. It was in error. 

Q. This is not a laughing matter, Doctor. When you came to 
that conclusion, improved and not insane, you arrived at that conclusion 
based upon your evaluation of the individual at the Hospital from March 


55 


of 1962 to July of 1962, didn't you? A. I did not. I evaluated him as 

sick, but it had been the policy of the Hospital -- 
Q. No -- | 
THE COURT: No, no. That is an answer. You may; answer. 
THE WITNESS: I had testified three or four times that I thought 


he was sick and dangerous. This was done solely for the purpose of 


giving him his legal rights. | 
MR. CAPUTY: I ask that that be stricken, Your Honor. 
THE COURT: No, I will not strike it, because I think it is a res- 
ponsive answer. | 
THE WITNESS: That has been the policy of the Hospital with 


civilly committed patients who, though they are quite sick, if they do 


know what is going on, are able to have, say, a bank account, we bend 
over backwards to say they are improved or social recovery, not re- 


covered, but social recovery. 
| 


* * * * | * 

[BY MR. CAPUTY:] 

Q. You testified in answer to counsel's question now, whatever 
your mistake was, improved or not insane or whether he was not a 
social recovery, you have testified that he is dangerous to himself 


and others. You mean you sent out a dangerous man from that Hospital 
also due to your mistake? A. No, the court released him. We didn't 
want him released. ! 
2k * * * | * 

(AT THE BANCH:) 

MR.STAHL: Your Honor, Dr. Cameron, the Superintendent of 
Saint Elizabeths is on his way down from the Hospital. | 

THE COURT: Does he know anything about this man himself? 

MR. STAHL: No, but -- | 

MR. CAPUTY: No, he doesn't. 

MR. STAHL: But he is going to clarify this area. He had a dis- 
cussion with Dr. Robertson about this error on the recovery sheet, and 


I was bringing him down to clarify this area. His testimony is also 


163 
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material because it shows that as late as June 13th, less than a week 
before this trial came up, the Government as an appellant, Dale C. 

Cameron was seeking this man's recommitment to Saint Elizabeths 
Hospital. 

MR. CAPUTY: I don't think it is admissible, if Your Honor please. 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen, will you retire, please. Do 
not discuss the case. 

(The jury withdrew from the courtroom.) 


(The following proceedings occurred out of the presence of the jury:) 


THE COURT: Now, Mr. Stahl, start all over again. 

MR, STAHL: We are bringing Dr. Cameron down here for two 
reasons: one, to clarify the air as to this report that we were just 
discussing in court. 

THE COURT: The July 1962 report? 

MR. STAHL: Yes, the July 16, 1962, report. I believe that is the 


THE COURT: Yes. 

MR. STAHL: And, secondly, to show that as late as June 13th, 
1963, less than a week before this trial commenced, Dr. Cameron as 
an appellant, representing Saint Elizabeths -- 

THE COURT: Dr. Cameron as what? 

MR. STAHL: As the appellant. 

THE COURT: What do you mean, appellant? 

MR. STAHL: In case No. 17364. 

THE COURT: Which is? 

MR. STAHL: Dr. Dale C. Cameron, appellant, versus William V. 
Fisher, appellee. 

THE COURT: What was that about? 

MR. STAHL: This was an appeal from the United States District 
Court for the District of Columbia; and, in essence, the appeal was a 
pursuance to have this defendant recommitted. 


oT 


THE COURT: Let me read this first. 
MR. STAHL: Your Honor, may I make one oe ene 
THE COURT: Yes. | 

MR. STAHL: The whole point of this is that if the man had been 
discharged as recovered, why would the Government appeal to have 
him recommitted? | 

THE COURT: I will be able to understand you better if you will 
let me read this first. | 

MR. STAHL: Yes, sir. | 

THE COURT: I read them all, but I don't recall this. Hand that 
back to counsel. | 

Now, go ahead. What is your point? | 

MR. STAHL: The point is, Your Honor, that if Mr. Fisher had been 
discharged from the Hospital in July as recovered, as that report erron- 

eously stated, then the whole purpose of the Government's appeal 


would have been a mockery upon the court, because in the appeal they 


| 
were suing out to have this man recommitted to Saint Elizabeths as 


suffering from a mental disease. 

THE COURT: What have you got to say about that? ! 

MR. CAPUTY: Assuming that it is true, that has no bearing on 
this particular case, Your Honor please. What was involved in that case 
was a legal matter, a legal point. | 

THE COURT: A plea of guilty. | 

MR. CAPUTY: Yes, and whether Judge Holtzoff was correct in 
having him released from the Hospital. That in no way affects this trial. 
That in no way affects the testimony that has been given by the individuals. 
All that the Government did in that case, Your Honor, was to take the 
case up on a legal matter and Judge Holtzoff was affirmed. That is a 
legal point involved in there, Your Honor please. : 

MR. STAHL: Your Honor, the factual basis for the legal argument 
in that case was his insanity. They were trying to find a legal means 
with which to recommit him, whether it be 24 301 of the District Code 
or 301(a) or 301(d). | 
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MR. CAPUTY: The jury has all the facts here in this case. 

THE COURT: I know. We can't resolve this nor can the jury 
consider this case on the basis of this Court of Appeals opinion which 
revolved on purely legal questions as to whether or not Judge Holtzoff 
was authorized in law to release him as he did. 

MR. STAHL: Well, Iam saying, Your Honor, that the report that 
Dr. Owens read the other day and Dr. Robertson had just expounded 
upon stated that Fisher had been released as per court order and also 
as recovered or improved or whatever language it was. 

MR. CAPUTY: He tried to explain it, and that is all that should 
be before the jury. 

THE COURT: Dr. Cameron can testify to what is here now. He 
can testify along the lines that you have suggested to the Court, but he 
can't go into nor can you this Fisher case in the Court of Appeals, be- 
cause it turns solely upon a legal question; and that is not the business 
of this jury. 

MR. STAHL: In other words, Your Honor, we cannot substantiate 
the fact that the factual basis for the appeal and for the legal arguments 
on appeal was the main issue of the defendant's sanity and how they could 
get him back into Saint Elizabeths. 

THE COURT: You can do it by testimony, but not by whatever the 


Court of Appeals has to say upon the thing, nor from the fact that the 


Government tried to get him back in there again. As a logical 
as distinguished from a legal proposition, it sounds good. Here the 
Government is trying to establish that he was not of sound mind at the 
time these acts were committed; and yet in the Court of Appeals -- he 
pleaded guilty in'61. You can't show that the Government some time ago, 
maybe even recently, tried to get him back into the Hospital, not legally. 
As an offhand logical thing, it sounds all right; but, legally, it is com- 
pletely unsound. 

MR. STAHL: May I confer with counsel for just a moment? 

THE COURT: Yes. 


| 
‘ | 


MR. STAHL: Your Honor, is it your ruling that I cannot show 
by testimony the nature of this cause in the appellate action ? 

THE COURT: You can't even refer to the appellate cause. You 
can elicit such testimony from Dr. Cameron that may be admissible 
as to what he knows, as to what the meanings of the records are, and 
that sort of thing. He can testify as to what was done and what its con- 
sequences were, and so on. The fact that the Court of Appeals has 
assumed certain facts and based their opinion upon certain facts you 
cannot show. | 

MR. STAHL: I see. Well, then, let the record show that I am 

objecting to your ruling on that. ! 

THE COURT: Yes. Perhaps we better make it quite clear for 
the record. To what use do you seek to put this Court of Appeals de- 
cision? How do you intend to use it? | 

MR.STAHL: The issue that has been raised here is the issue of 
the defendant's mental condition at the time of his release in July. 

THE COURT: That is not the basic issue, though that is relevant 
to it. 

MR. STAHL: And the words of the report under which he was re- 


leased. And we are saying that shortly thereafter the Government appeal- 


ed the decision of Judge Holtzoff to release this man. We are saying 
further that the factual basis of this appeal was this man's sanity, not 
merely the vehicle by which he -- it was either 24 301(a) or 24 301(b) 
of the Code. | 

THE COURT: It doesn't matter. 

MR. STAHL: And they were trying to find a vehicle whereby they 
could recommit this man to Saint Elizabeths because it was the Hospital's 
opinion that he was suffering from a mental disease at that time and was 
dangerous, 

THE COURT: Now, that you can prove, but you can't prove it by 
the means of the appellate proceeding or, for that matter, this own 

court's proceeding. You can prove it by testimony as to what his 
condition was at that time mentally. | 


* * * 
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DALE C. CAMERON 
was called as a witness for the defendant and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STAHL: 
* * * * * 

THE COURT: Recovered, not improved, not insane, social re- 
covery. Now, what does that mean? 

THE WITNESS: Your Honor, whenever a patient is discharged 
from the Hospital, we endeavor to record the opinion of the staff as to 
the patient's condition at the time of discharge. I am told that some 
years ago, prior to my coming to Saint Elizabeths Hospital, the phrase 
"improved (not insane)" was generally used in those classes of patients 
who had a personality trait disturbance to indicate that in the opinion 
of the Hospital the patient was capable of handling his civil rights. That 
is what the not insane means. This phrase ordinarily was used in con- 
nection with civil as distinguished from criminal commitments. 

At a later time, again before I came to the Hospital -- 

THE COURT: If I may interrupt you. 

THE WITNESS: Yes. 

THE COURT: Which I take it means ai that time that they used 
that phrase tc indicate that, generally speaking, he was able to handle 
his own affairs. 

THE WITNESS: That is correct. 

THE COURT: All right. Now, go on from there. 

THE WITNESS: Some time later that phrase "improved (not insane)" 
was dropped ami the phrase "social recovery" substituted for it. As 
far as the Hospital is concerned, the two phrases mean the same thing. 


When a civilly committed patient is released, we would report to the 


court his condition on discharge if he was recovered or socially recover- 
ed. In either event, the court would then act to restore his civil rights. 
THE COURT: Which he would lose by a civil commitment. 
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THE WITNESS: Civil commitment, but which he presumably would 
not have necessarily lost by a criminal commitment. So as far as the 
bearing on this particular case, these two phrases, as I understand it, 
have little, if anything, to do with his -- | 

THE COURT: -- actual mental condition? 

THE WITNESS: Actual mental condition as far as cfv commitment 
is concerned, because he has never been committed civilly, as I under- 
stand it. | 

THE COURT: Yes. 

THE WITNESS: It does mean that the staff at the time this was 
written felt that had he been civilly committed he was well enough to 


get along with his civil rights and they should be restored if they 


had been taken from him. 


* * * * 


| 
| x 


THE COURT: Well, now, so far as the issue with which we are con- 
| 
cerned as I have explained it to you is involved, that discharge as social 


recovery or improved is not really very meaningful, is it? 

THE WITNESS: It means that he had made a reasonably satisfactory 
adjustment in the Hospital during the period of his stay there and that 
there was a reasonably good chance that he would get along satisfactorily 
after leaving the Hospital. 

* * 
BY MR. STAHL: 

Q. Doctor, you stated that the term social recovery does not -- 
well, let me put it in question form. | 
Does the term social recovery have any bearing to a patient's 

mental condition at that time when he is discharged with that sort of 
designation? A. As I indicated earlier, it would mean to us that he 

had shown sufficient improvement while in the Hospital that we would 
feel that he would have a reasonably good chance of making a satisfactory 
adjustment in the community. It does not mean that we thought he was 
entirely recovered. 
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Q. Thank you. Did your Hospital at that time in July release the 
defendant. William V. Fisher, voluntarily ? 

MR. CAPUTY: I object, Your Honor please. It has no bearing here. 

THE COURT: I overrule the objection. 

THE WITNESS: He was released by court order. 

BY MR. STAHL: 

Q. Now, Doctor, did you as Superintendent of Saint Elizabeths 
Hospital pursue in the courts subsequent to the defendant's release on 
July 16, 1962, an action to recommit the defendant to Saint Elizabeths 

Hospital as a mental patient? 

MR. CAPUTY: I object. if Your Honor please. 

THE COURT: Put the way it is, I overrule the objection. 

Did you as Superintendent of Saint Elizabeths Hospital pursue an 
action through the courts to try to get him recommited, or do you know? 
THE WITNESS: Following the time of the court order for his 

release? 

THE COURT: Exactly. 

THE WITNESS: So far as I know, we did not. 

MR. CAPUTY: May we approach the bench, Your Honor please ? 

THE COURT: No. It isn't necessary. I thought the Doctor could 
answer that; and he can't; because it is clear that he doesn't really of his 
own knowledge know that. 


There was a legal proceeding following his release. It was tech- 


nical in character, and I do not intend that the jury should hear any more 


about it. I sustain the objection to it. 
MR, STAHL: Will the record show my objection to that? 
THE COURT: Yes. 


* * 
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JURY CHARGE | 

THE COURT: Now, ladies and gentlemen, the indictment against 
the defendant in this case is not evidence of his guilt. It is simply a 
formal accusation of crime, and he is presumed in law to be innocent 
of these two charges. That presumption is sufficient to acquit him un- 
less you find from the evidence that he is guilty and you find that is so 
beyond a reasonable doubt, because the law imposes upon the Government 
in all criminal cases the burden to establish guilt beyond a reasonable 
doubt. It never imposes a burden on the defendant to establish his 
innocence. And that burden applies to each element of the offense in 
this case. The offense is arson, that is, the burning of real property 
and of personal property. And the basic issue in the case is not only 
whether he set the house on fire and incidentally, therefore, burned 
clothing and apparel of one kind or another but whether he was sane 
at the time he did so, if he did. The defense concedes that he did, but, 
still, you must find beyond a reasonable doubt that that is a fact, and 
you must also find beyond a reasonable doubt that he was sane at the 
time the act was committed. 

Now a reasonable doubt while a term of art in the law is a rather 
simple term. It means what it says, a doubt which is reasonable, which 
is based upon the evidence or arises from the evidence, if it does at all 

in your mind, or if you think so, from lack of necessary evidence. 
Throughout this brief charge, I speak of the two basic elements, whether 
he committed the offense at all; and if he did, whether he was of sound 


mind at the time. | 

Now, a reasonable doubt as to either of those two issues means 
a doubt after a full and an impartial and a fair consideration of all of 
the evidence would leave a juror's mind so undecided that he does not 
have an abiding conviction of guilt or of sanity which he believes would 
remain unshaken by future thought and reflection. It cannot arise from 
speculation or conjecture or some whim or caprice or from a reluctance 


to convict, feelings of sympathy, or mercy. The law envisions when it 
| 
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uses the term reasonable doubt a conscientious belief, that there is 
a real doubt, a doubt for which you could give a reason, and a reason 
that makes sense, as to the guilt of the defendant or as to his sanity 
in this case. 


* * * * * 


Now, the defense, and the only one which is raised by the defendant 


through his counsel is that he was of unsound mind at the time this 


incident occurred. 

Now, the law with respect to that defense is this, and I will have 
to read it to you, because that is the only way safely to do it. I prefer 
to just talk to you and explain it, but I may leave something out, and in 
that case it will all be for nought. 

The law is that a person who of his own free will and with evil 
intent, that is to say, with an intent to commit acts which are a violation 
of the law -- and if I use evil intent again in this portion of my charge, 
that is what I mean -- with intent to violate a law or commit an offense, 
rather, which violates the criminal law, who of his own free will commits 
such an act, he is criminally responsible for that act. 

On the other hand, the law also provides that where the act charged 

is the product of a menial disease, moral blame shall not attach and 
hence there is no criminal responsibility. In other words, the defendant 
is not criminally responsible if his unlawful act was the product of and 
caused by a mental disease. 

Under the law, every man is presumed sane; thai is to say, he is 
presumed to have no mental disease or defect and is, therefore, res- 
ponsible for his acts. But that presumption no longer controls when the 
evidence develops that he may not be sane or that he may have a mental 
disease or defect. Now, the defendant is not required to prove that he 
was insane or was insane at the time of the events which are alleged 
to have occurred or that he had a mental disease at the time of the 
alleged offenses. To raise the question of mental competence to form 
this general criminal intent, he need only indicate by some evidence 
that his sanity or mental capacity is in doubt. 
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When he has put that issue in question, as he has here, the mental 
condition of the defendant then becomes a critical element in the case, and 
the Government must then prove beyond a reasonable doubt that the def- 
endant had no mental disease or defect; or if he did, that the acts here 
charged were not the product of his disease or defect. 


To put it another way, the Government must then prove beyond a 
reasonable doubt that the defendant committed the acts charged of 
his own free will and with this evil intent, this general criminal intent, 
not hindered or impaired by a mental disease but freely, willfully, and 
in this case maliciously, and I will define that for you ina moment, be- 
cause one is presumed to intend the natural and probable consequences 
of his unlawful act. | 
Now, you will notice that I have used the term mental disease and 
once or twice mental defect. There is no evidence here of a mental defect. 
That means an organic brain damage of some kind. The evidence here 
is to the effect on the part of the defense that he was mentally diseased, 
that is, he had a mental disorder not amounting to an organic thing. The 
Government testimony is to the contrary, that he was not suffering from 
a mental disease. | 
Now, the law means by the term mental disease this: | A mental 
disease for the purpose of this case and in the eyes of the law includes 
any abnormal condition of the mind which substantially affects mental or 
emotional processes and substantially impairs behavior controls, a 
mental disorder which substantially impairs emotional processes or 
normal mental processes and substantially impairs behavior controls. 
The term behavior controls refers to the processes and ability of 
a human being to regulate and control his conduct and his actions. 


In deciding this question, you may consider testimony concerning 


the development and the functioning of these processes relating to the 
control of behavior in this man. I repeat that it is your responsibility 
to determine whether the prosecution has established beyond a reason- 
able doubt that the defendant has no mental disease and had none at the 
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time of this occurrence. Now, you should consider carefully the testi- 
mony in that regard given from the witness stand, whether by lay witnesses, 
the wife and the boy -- I think they were all, whoever the lay witnesses 
were -- and the expert witnesses as well. 

Now, an expert witness is one who is permitted to give an opinion. 
Most witnesses are not allowed to give opinions. They give their version 
of facts. They say what they saw, what they heard, and so on; and it is 
your opinion based upon what they say the facts are and what you conclude 
to be the facts, it is your opinion which results in a verdict. In the case 


of an expert, that is, one who is qualified by study and training and ex- 


perience in some special art of science, for example, he is qualified to 


give evidence and an opinion based upon what he says he has seen and 
observed and impressions that are made upon his trained mind, where- 
as the average layman is not permitted to do So. 

Now, you are not required to accept and you are not bound in any 
way by any witness classified, you are not bound by the way in which 
any witness classifieda particular condition as being or not being a 
mental disease. What a psychiatrist may consider as a mental disease 
or defect for his own clinical or treatment purposes may or may not 
be a mental disease in the eyes of the law and in your eyes as I have 
defined that term for you. 

Now, you should not reject the testimony of any witness on that 
score arbitrarily or without reason. You should weigh and consider 
the testimony of each witness on this subject with care. You should 
consider the special training and experience of the expert witnesses, 
and you should consider the opportunities of the witnesses thai they 
had had to observe the man and matters concerning which they have 
given testimony and rendered an opinion. Consider the reasons, the 
background, the basis, the training, the extent of their knowledge which 
justify them or permit them to give you an opinion which the ordinary 
layman is not permitted to do. 

Now, in the last analysis, whether the defendant had a mental 
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disease is a question of fact which you must decide; and in|dotng so, you 

must pass upon the credibility of each witness you have heard; and, as 

I have said, the reasons given to you by the witness for the opinions that 
they have rendered; and you give to each witness that weight and 

value to which you think his testimony is entitled and when viewed in 

the light of all of the evidence and of the entire background so far as 

it has been unfolded before you. The credibility and the value of each 

witness, lay or expert, is for you to pass upon and for you to decide. 

If you find beyond a reasonable doubt that at the time of the acts 
charged the defendant was not suffering from a mental disease or defect, 
your deliberations as to the defendant's criminal responsibility are con- 
cluded. In that case, he would be legally responsible for whatever acts 
you find he has committed; and you may find him guilty if you are satisfied 
beyond a reasonable doubt that he committed the acts charged in the in- 
dictment. | 

But your task will not be completed upon finding, if you do, that 
the defendant had a mental disease at the time of the offenses alleged 
here, or if you find that the Government has failed beyond a reasonable 
doubt to prove the absence of a mental disease or defect when the acts 
charged were committed. ! 

The existence of a mental disease or defect, standing alone without 
more, does not excuse the defendant from criminal responsibility for 
his acts. The defendant would still be responsible for his unlawful acts 
if there was no causal connection between his abnormal mental condition 

and the acts charged, which is to say that in order to escape crim- 
inal responsibility on the ground of insanity, you must find that the def- 
endant had a mental disease at the time in question here and that that 


mental disease caused the crime or the act, that is, and that, therefore, 
the act was the product of the mental disease. 

I have used the term product of a mental disease and) the term 
causal connection between the mental condition and the criminal acts. 
This means that there must be a relationship between the mental con- 
dition and the criminal acts, and that relationship must be such as to 

| 
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justify a reasonable inference that the acts would not have been committed 
if the defendant was not then suffering from the menial disease. If the 
disease produces a mental derangement of such a character as necess- 
arily to influence the defendant's actions, necessarily to influence the 
defendant's actions, there is no problem as to causal connection between 
the disease or defect and the criminal acts. When the disease is of a 
lesser scope, of a lesser gravity or severity, you might say, the prob- 
lem is then not as simple. 

The fact that a defendant had a mental disease at the time of the 
crime is not sufficient, then, to relieve him alone, that is, if that is all, 
of responsibility. There must be a relationship between the disease and 

the criminal act, and the relationship must be such as to justify a 
reasonable inference that the act would not have been committed if the 
person had not been suffering from such disease. I think that is suffic- 
ient. 

As I have said, the burden of proof is upon the prosecution to est- 
ablish beyond a reasonable doubt either that he did not have a mental 
disease at all, or that if he did have it, it was not enough and it did not 
bring about the charges leveled against him. 

I better add this. In reaching a determination as to whether the 
Government has established beyond a reasonable doubi, as is its burden, 
that the crimes here charged were not the product of a mental disease, 
you may consider and take into account the following considerations, al- 
though you are not limited to them, and I only suggest them to you as 
possibly aids. 

(1) Did the defendant understand the nature of what he was doing 
and were his actions due to a failure because of a mental disease proper- 
ly to control his conduct? 


(2) Was the defendant a free agent; that is, was he acting freely 


and by sound choice,md confronted with a choice between: doing what he 
knew was right and what he knew was wrong, did he choose freely? That 
is to say, mentally, was he free and able to choose to do the wrong? 
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That is to say, mentally, was he free and able to choose to do the wrong? 

(3) Did his mental condition substantially disable the defendant 
from being able to control his conduct so as to refrain from doing the 
acts charged? | 

I emphasize that no one of these considerations is controlling, 
but, rather, they are suggested to you as factors, as considerations which 
may guide you in reaching your determination of the ultimate issue in 
this case, thatis, whether the defendant committed the acts charged, if 
at all, of his own free will with general criminal intent or whether, on 
the other hand, the acts were the product of a mental disease. 

Now should you find that the defendant is not guilty of reason of 
insanity, the accused will be confined in a hospital for the mentally ill 
until the superintendent of such a hospital has certified and the court 
is satisfied and finds judicially as a fact that such person has recovered 
his sanity and will no longer in the foreseeable future be dangerous to 
himself or others, in which event, and at which time, if at all, the court 
will order his release either unconditionally or under such circumstances 


as the court may see fit. 
* * * * * 

Now, I did neglect to explain to you what is an essential element 
in each of these two counts; that is, that the burning, if there was a 
bruning of the house and some of its contents, was done maliciously. 
That is an essential ingredient, and you must find beyond a reasonable 
doubt before you can find him guilty, that he burned it and that he did 
so maliciously. | 

Now, there are several definitions of maliciously, and I have 
selected three which will give you a pretty good idea of what the law 


has in mind when it uses that word which, again, is a word of art in the 


law. It means willful, deliberate intent to injure out of spite or spirit 


of wanton cruelty or wicked revenge. Another definition is an 
injury committed against a person or property at the prompting of malice 
or hatred toward him or done spitefully or wantonly. Or the willful doing 
of an act with knowledge that it is liable to injure another and regardless 
of the consequences. And, again, the word imports a wish to vex, annoy, 
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or injure another or his property or an intent to do a wrongful act, and 
may consist in a direct intention to injure or in reckless disregard of 
another's rights. 

Now, is there anything else, gentlemen, from either side? Mr. 
Caputy. 

MR. CAPUTY: May we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. CAPUTY: Your Honor, I think that the jury ought to be told 
that the crucial date is December 9, then take the other factors into 
account, but it was on December 9, that date, not in July of '62. 

MR. STAHL: Or in April of '63. 

THE COURT: That is right, yes. 

Is that all? 

MR. STAHL: That is all. 

MR. CAPUTY: That is all. 


* * 


[Filed June 24, 1963] 
[Clerk's Certificate - Verdict] 


On this 24th'day of June, 1963, came again the parties aforesaid, 
in manner as aforesaid and the same jury as aforesaid in this cause, 
the hearing of which was respited June 21, 1963; whereupon after hear- 
ing the instructions of the Court the alternate juror is discharged and 
the jury retires to deliberate; thereupon the jury returns into court and 
upon their oath say that the defendant is guilty on Counts 1 and 2 of the 
indictment. 

The case is'referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 


By direction of 
Henry A. Schweinhaut 
Presiding Judge 
Criminal Court #6 


[Filed June 27, 1963] 


MOTION FOR JUDGMENT OF ACQUITTAL BY 

REASON OF INSANITY NOTWITHSTANDING THE 

VERDICT OR, IN THE ALTERNATIVE, FOR A 
NEW TRIAL 


rE aT ee 
Comes now the defendant, William V. Fisher, by his court- 
appointed counsel, and moves this Honorable Court, pursuant to Rules 
29 (b) and 33 of the Federal Rules of Criminal Procedure, to grant him 
a judgment of acquittal by reason of insanity notwithstanding the verdict 


or, in the alternative, a new trial, and for reasons therefor states: 

1. The Court erred in denying defendant's motion for acquittal 
by reason of insanity made at the conclusion of all the evidence. 

2. The verdict is contrary to the weight of the evidence in that 
the testimony of defendant's psychiatrist, Dr. Robert H. Robertson, 
Staff Psychiatrist, St. Elizabeths Hospital, Washington, D. C., showed 
that the defendant was suffering from a mental disease before. during, 
and after the date the alleged criminal act with which defendant was 
charged took place, and further that the alleged criminal act committed 
by the defendant was the product of this mental disease. | 

3. The verdict is not supported by substantial evidence and the 
government failed to meet its burden of proving beyond a reasonable 
doubt that the defendant was sane at the time of the alleged criminal 
act and the alleged criminal act was not a product of a mental disease. 

4, The Court erred in charging the jury and in refusing to charge 
the jury as requested by the defendant. | 

5. The indigent defendant was prejudiced by not being able to go 


to trial at a time when two of his expert witnesses, who cdme great 
| 


distances to appear at trial, were available. | 
6. Defendant was prejudiced by reason of the Court sustaining 
the government's objections to examination of Dr. Cameron, Superintendent 


of St. Elizabeths Hospital and thereby restraining his testimony. 
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7. Whereby on the basis of the foregoing the defendant was de- 
prived of a fair and speedy trial under the 6th Amendment to the United 
States Consitution. 

WHEREFORE, defendant requests that he be granted a judgment 
of acquittal by reason of insanity notwithstanding the verdict or in the 
alternative, a new trial, and for such other and further relief as the 
Court may deem proper and just. 

Arnold A. Stahl 


* * 


William R. Durland 


* Ke 


by /s/ William R. Durland 


[Certificate of Service] 


[Filed Sep. 18, 1963] 


EXCERPTS FROM TRANSCRIPT OF HEARING | 
On a Motion for Judgment of Acquittal, etc.] | 
| 


Washington,|D. Cy 
July 25, 1963. 

The above-entitled cause came on for hearing before the HONOR- 
ABLE HENRY A. SCHWEINHAUT, UNITED STATES DISTRICT JUDGE, 
on a motion for judgment of acquittal by reason of insanity notwithstand- 
ing the verdict or in the alternative for anew trial. | 

* * * * * | 


PROCEEDINGS | 
THE DEPUTY CLERK: The United States versus William V. 
Fisher, Criminal Case No. 11-63. | 
THE COURT: I'll hear you, Mr. Stahl. 
MR. STAHL: Thank you, Your Honor. 
Your Honor, we have filed a motion for a judgment of acquittal by 


reason of insanity notwithstanding the verdict or, in the alternative, a 


new trial in this case, the United States versus William V. Fisher, Crim- 
inal Case No. 11-63. | 
We say at the outset respectfully that the Court ceca in denying 


| 
the defendant's motion for a judgment of acquittal by reason of insanity 
th 


made at the conclusion of the evidence. 

We say that the verdict is contrary to the great weight of evidence 
in that the testimony of Dr. Robert H. Robertson who is on the staff of 
Saint Elizabeths Hospital shows that the defendant was suffering froma 
mental disease before, during and after the date that the alleged crim- 
inal act took place, and further that the criminal offense committed by 
the defendant was a product of the mental disease. 

We also say that the verdict is not supported by substantial evi- 


dence, and that the government -- 
THE COURT: Before you leave the point: It is my recollection 
that Dr. Owens testified for the government in this case, didn't he? 
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MR. CAPUTY: That is correct, Your Honor. 

THE COURT: And his testimony was to the contrary? 

MR. STAHL: Yes, his testimony was to the contrary. 

THE COURT: Wasn't it then a question for the jury? 

MR. STAHL: However, Your Honor, I am not certain -- my 
memory fails me at this moment -- whether or not Dr. Owens stated 
affirmatively that on the basis of his observation of the defendant that 
at the time the crime was committed that the crime was not the prod- 
uct of a mental disease. 

MR. CAPUTY: He said that he was without mental disorder. That 
was his testimony in this particular case; that he had a little disturb- 
ance but was not mentally ill -- 

THE COURT: And in his opinion, -- 

MR. CAPUTY: -- at the time of the offense and never had been. 

THE COURT: -- never had been. That is what I recall that he 
said. The presentence report refreshes my recollection. I have been 
over it two or three times in the last few days, but Iam not clear about 
one thing. 

MR. CAPUTY: If Your Honor recalls, the doctor was specifically 


asked by me if he had taken into consideration the prior admittance of 


this individual when he was committed from Municipal Court because of 
threats and was released in July 1962, and he said he had taken that into 

consideration also, and in his opinion at no time was he suffering 
from a mental illness. 

THE COURT: And he was emotionally unstable? 

MR. CAPUTY: And not suffering from a mental illness. That's 
what he said. 

THE COURT: That is my own recollection. And it seems to me 
that that simply presented a question of fact for the jury which resolved 
it against Fisher. 

MR. STAHL: I think we also brought out the fact that Mr. Fisher 
in July had been released over the objections of the hospital staff as per 
Court order. And our doctor had testified -- 
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THE COURT: He was released by a Court order, according to 
Dr. Robertson -- was that his name? 

MR. STAHL: That is correct, Your Honor. 

THE COURT: Who testified for the defendant, and that it was 
against the opinion of the hospital staff. | 

Dr. Owens didn't say that, however. 

MR. STAHL: Well, Dr. Owens did not see him at that! time. Dr. 
Owens had only seen him for the ninety-day period. | 

THE COURT: Well, let's take another view of the matter: 

Suppose I should overrule the jury and substitute my own judgment, 
assuming it to be contrary to that of the jury. I would commit him to 
Saint Elizabeths Hospital on the ground of not guilty by reason of insanity, 
and as soon as they could do it, they would release him, because they 
couldn't say, "We will hold him because he is dangerous to himself and 
others but not of unsound min 

In order not to hold him, they have got to report to this Court that 
he has recovered his mental sanity and was not dangerous to himself or 
others and wouldn't be in the foreseeable future. | 

Now they could probably say and probably would say, "He is dan- 
gerous to himself and others right now, but in our opinion he is not suf- 
fering from a mental disease, ' in which case, if the Court agreed, he 
would be free, practically right away, a month or two or six, but almost 
right away. 

Now I think Fisher is dangerous to himself and to others unless he 
is in some kind of confinement and under treatment, which he has had of 
course already. Of whatever nature it may have been, it hasn't done him 
any good. | 

That is a practical aspect of it. But legally I see no) |justification 


for upsetting the jury's verdict on a question of fact which!is what this 


was. I couldn't go along with you on that. 
MR. STAHL: Well, we feel that under the Frigillana case, Frigil- 
lana against the United States -- 


76 


THE COURT: The names of cases mean absolutely nothing to me. 
Tell me what the case is about. 

MR. STAHL: Well, there it was a case where a defendant was 
charged with and convicted of second degree murder, and the defense 
had placed several psychiatrists on the stand, and there was a diver- 
gence of opinion. All of these psychiatrists had treated the defendant. 

The government did not place any psychiatrists on the stand. 
They merely cross-examined the defendant's psychiatrists. And there 
was a split in the opinion among the defense psychiatrists as to whether 


or not the criminal act was a product of the mental disease. 


And the Court, in noting that, went into a long discourse on the 
meaning of the word "product", and researched all of the cases since 
Durham and went back as far as the Davis case, Davis against the United 
States, 160 U.S. 469, which was decided in 1895, and they said they were 
confronted with the issue of whether or not the government had proved 


beyond a reasonable doubt that the shooting was not the product of the 


mental disease in accordance with this burden of proof standard that was 
laid down in the Davis case in 1895; and that this burden involves either 
that the appellant has no mental disease, or, two, if there is the exist- 

ence of a mental disease that the shooting was not the product of 
that disease. 

None of the psychiatrists could say, categorically, that the mental 
condition did not produce the act. And the Court looked upon the writ- 
ings of Dr. Roche in his book, "The Criminal Mind", which concedes 
the enormity of the government's burden of proof, in which he stated in 
his book, and I quote: 

I have stated my belief that the product question can be an- 
swered only in the affirmative or not at all. 

And the Court of Appeals held that in view of this divergency of 
opinion and in view of the fact that the government failed to meet its 
burden of proof under the Davis case, that a directed verdict should have 
been entered finding the defendant not guilty by reason of insanity. 
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Now this case came down about two years ago. I don't recall the 
exact citation, although I have the opinion here. | 

We are also saying that under that case and under the McDonald 
case and the Isaac case and the Lynch case and the Dotan: decision 
that even if the evidence raises no more than a reasonable doubt of san- 
ity, that a directed verdict should apply to the defendant. | 

As a practical matter, Your Honor, in many of the criminal cases 
in which insanity is the defense, the government rarely has to sustain 
its burden to prove beyond a reasonable doubt that the defendant was sane 
at the time and that the crime was not the product of any mental disease. 

THE COURT: Did you say "rarely''? 

MR, STAHL: That's right. As a practical matter, most often -- 

THE COURT: I don't follow that. | 

MR, STAHL: The question is most often shown -- Dr. Owens ad- 
mitted that the man was suffering from an emotionally unstable person- 
ality. In terms of that phrase as it has been used consistently in the 
Court, this has been equated with legal insanity. And this was shown by 
an overwhelming weight of the evidence, by our psychiatrist, that the man 
was ill, was dangerous to himself and others, that the condition was con- 
tinuing at the time of the act, and the act was a product. | 

Now we think with that type -- it is true that there was a diver- 
gence of opinion between Dr. Owens and Dr. Robertson. However, we 
say that when there is a divergence of opinion, under the Frigillana case 
it should be resolved in favor of the defendant, and he should not be com- 

mitted to the D. C. Jail, but sent back to Saint Elizabeths. 


THE COURT: The jury just chose Dr. Owens, I dare say in light 


of the entire situation of the crime, and so on. And I don't see that I can 
do anything about that. | 
Now he needs confinement, and he needs some kind of treatment. 


The Department of Corrections has authority by statute itself to 
commit him to Saint Elizabeths Hospital during the period of his confine- 
ment if their psychiatrists come to the conclusion that he needs that kind 


of treatment. So there is a measure of protection for him, in a manner 


of speaking, in that respect. | 


78 


But I'm not going to set aside the jury verdict on this issue of fact. 
So on that score I'll have to deny your motion. 

Do you have any other points? 

MR. STAHL: Well, the only other point we had, Your Honor, in 
the motion was in the alternative. Though at the time we had argued 
this before Your Honor, the defendant had requested that we go to trial 
that day -- this was a unique case, Your Honor -- and we had an oppor- 
tunity to show -- let me put it this way: 

We had experts who had made a trip down here from Chicago who 
were willing to testify who had seen this man, at great expense to them- 

selves. I might add that the defendant is indigent; Mr. Durland 
and I are court-appointed. 

THE COURT: I know that. 

MR. STAHL: Mr. Durland is not present today. 

Because of this unique situation, these men came down and exam- 
ined the man and were willing to testify as to their findings as experts. 
They were here only a limited time. One had to go to Europe. 

MR. CAPUTY: If Your Honor please, I don't think this is proper. 

MR. STAHL: It goes to point four, -- point five. 

MR, CAPUTY: Point four has no bearing on this. 

MR. STAHL: The defendant was prejudiced by not being able to 
go to trial at the time the two experts were here. 

THE COURT: I read the motion. That is his argument pertinent 
to his point. 

We went through that pretty well. 

MR, STAHL: We did, and it was at the request of the defendant 
that we went to trial immediately. 

THE COURT: Yes, but it didn't depend solely upon his desiring 
to go to trial that day. It depended as well upon the Court and the Court's 
opinion as to whether the case should go to trial. 

I think I commented at the time that on the basis of what you had 


told me -- and apparently Judge McGuire had theretofore taken pretty 


much the same position, though I wasn't there and I don't know what he 
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said -- that it was highly doubtful, very doubtful, that the doctor whom 
you said you had planned to call as an expert would have been qualified 
to give an opinion at all. 

MR. CAPUTY: That wasn't the doctor, Your Honor; that was a 
gas engineer. 

MR. STAHL: A gas toxicologist. 

THE COURT: Yes, but you also mentioned a ren 

MR. STAHL: Yes. , 

THE COURT: -- whom you said was an M. D., but was not a psy- 
chiatrist. | 

MR. STAHL: Yes. 

THE COURT: As I remember it, -- I don't know if I'm right about 
this; you correct me if I'm wrong -- he actually didn't know anything 
about Fisher as an individual at all in that he hadn't examined him, he 
hadn't treated him, he hadn't consulted with him even. ! 

MR. STAHL: He hadn't treated him, but he had examined him and 
gone through his history extensively, but he hadn't treated him, no. 

THE COURT: Had he talked to him? 

MR. STAHL: Yes. 

THE COURT: But he was not a psychiatrist? 

MR. STAHL: No, but in this area, with this pirdeaiae doctor, this 
would have gone to show, Your Honor, not only that our defense was in- 


sanity, -- 

THE COURT: Yes. 

MR. STAHL: That was one thing we were going to show by this 
doctor, the cause of the insanity, which is not psychogenic; it is organic. 
We would have shown with this doctor the cause of this insanity and why 
this man acted the way he did that day. These were factual situations 
based upon his employment and what he had done in his house the day 
preceding the act. 


Unfortunately after two days of continuances at the request of the 
government, the doctor had to leave for Europe. I might add that he was 
so interested in the case that he was back in town just recently to testify 
before Senator Ribicoff's committee -- | 
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MR. CAPUTY: The continuances were not at the request of the 
government, Your Honor. 

MR. STAHL: I believe the government stated at the time the case 
was called that it was not ready. 

MR. CAPUTY: The government was ready, Your Honor. 

THE COURT: I remember that phase of the matter, and you and 
I had a colloquy about it. 

The government wasn't ready on one or two or three days preced- 
ing the day that this case actually went to trial because Mr. Caputy was 
the representative of the government in this case, and he was trying a 
case in my Court up until, I think, the day before -- 

MR. CAPUTY: Yes, sir. That's right. 

THE COURT: -- or the same day, I don't know which. 

I have read your motion, I've thought about it, and I find no merit 
in it, Mr. Stahl. 

I think you have served the defendant very well. 

MR. STAHL: May I just pose one hypothetical question, Your Honor ? 

THE COURT: Yes. I don’t know whether I will answer it, but you 
give it a try. 

MR. STAHL: If a subject is committed to Saint Elizabeths, found 
not guilty by reason of insanity. While there, he obtains the services of 
an attorney and he files a writ of habeas corpus. And in proceeding after 
proceeding in a habeas corpus hearing the doctors all testify that the man 
is dangerous to himself or others; that he should not be released; that he 
has made threats to burn down his house. And because of the situation in- 

volving Title 24, Section 301 of the District of Columbia Code, the 
man is released over the objections of the hospital staff. He receives no 
treatment for his mental illness, and then four months later a criminal 
act occurs, committed by this man, and a doctor testifies that the man 


was sick before he left the hospital; he was sick, without treatment, dur - 


ing the time he was out, at the time the act was committed, and that the 
act was the product of this very same mental disease. 
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Based on the long history, it would seem to me that if this man is 
now found guilty of that crime, when the testimony and the history of this 
man show that he is really not responsible for that crime, then to com- 
mit him to D. C. Jail and then institute a proceeding from the D. C. Jail 
to have him committed to Saint Elizabeths would work great injustice. 
He is now found guilty of the crime. | 

It is on the basis of that that we have filed this motion. 

I know what the jury has said. As an aside, personally I feel that 
in areas of insanity the whole thing is so vague when these questions of 
fact are left to a jury after explanations and counter-explanations by 
doctors, I find it impossible to understand how they can reach a valid 
verdict on a question of fact on insanity when you are dealing with the 
humanities. : 
I just wanted to say that. It is nota hypothetical question. 
THE COURT: I think myself it is somewhat hazardous. 
MR. STAHL: Then I rest. | 


THE COURT: I deny the motion. | 


* * * 


[Filed July 25, 1963] ! 


[ DENIAL OF DEFENDANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL, ETC. | | 
On this 25th day of July, 1963, came the attorney of! the United 
States; the defendant in proper person and by his attorney, Arnold A. 
Stahl, Esquire; whereupon the defendant's motion for judgment of ac- 
quittal by reason of insanity notwithstanding the verdict or, in the al- 
ternative, for a new trial, coming on to be heard, after argument by 


counsel, is by the Court denied. 
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The defendant is remanded to the District of Columbia Jail. 
By direction of 


Henry A. Schweinhaut 
Presiding Judge 
Criminal Court #6 


* OK 


[Filed July 29, 1963] 
JUDGMENT AND COMMITMENT 


On this 25th day of July, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Arnold A. 
Stahl, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Sections 401 and 403, Title 22 D. C. Code as charged in Counts 1 and 2 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Two (2) Years to Six (6) Years on Count 1; 
Two (2) Years to Six (6) Years on Count 2: Said sentences by the counts 


to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellant, the following questions 

are presented: 

Ge 

Whether the District Court erred in first denying 
appellant's motions to dismiss for want of prosecution 
and for continuances, and then requiring appellant to 
proceed to trial, over objections of counsel, without 
the presence of appellant's key expert witnesses, there- 
by denying appellant the protections of the Sth and 6th 
Amendments to the Constitution of the United States of 
America. 

II. 

Whether in a trial upon an indictment for arson 
where the defense of insanity is asserted, the District 
Court erred in restraining and limiting appellant's exami- 
nation of psychiatrists from St. Elizabeth's Hospital as 


to prejudicial errors in said hospital's records per- 


taining td appellant's previous confinement and release, 


and, as to subsequent action of said hospital in ap- 
pealing appellant's previous release, thereby denying 
appellant the protection of the due process clause of 
the Sth Amendment to the Constitution of the United 


States of America. 


Til. 


Whether in a trial upon an indicement for arson 


where the defense of insanity is asserted, after appel- 


lant has shown through expert testimony that appellant 
| 

was suffering from a mental disease at the time the 

criminal offense occurred and that said offens¢ was the 


product of that mental disease, the District Court erred 


in denying appellant's instructicns to the jury thereon 


and sbbstituting its own instructions to the jury thereon, 


in violation of the due precess clause of the 5th Amend- 
ment to the Constitution of the United States of Anerica. 


TY: 


‘of ac- 


In denying appellant's motion for judgnent | 
quittal by reason cf insanity notwithstanding the verdict 


or, in the alternative, for a new trial made at the ccn- 


clusion of all the evidence herein, did the District 


Court err in condluding that the verdict of guilty as 
| 
charged was supported by the evidence and thet eae Govern- 


ment satisfactorily met its burden of proving beyond a 
| 
reasonable doubt that appellant was sane at the time of 


the commission of the criminal act involved and that 


saig act was not a product of a mental disease, 
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Argument: 


a 


Under the peculiar circumstances of this 
case, the District Court first denied the 
indigent appellant his right toa speedy 
trial and then denied to hin due process 
of law by requiring him to proceed to _ 
trial without his key expert witnes+. .. 


ses Sei Sa Seid vise oie ie SS ewle celeb ecleceeawioel’ 


By limiting and restraining appellant's 
examination of Dr. Dale C.. Cameron, 
relevant matters as to prejudicial and 
erroneous entries in hospital record 

at the time of appellant's recent re- 
lease from St. Elizabeth's Hospital 
could not properly be brought before 
the jury. This coupled with the same 
restriction as to said witness’ tes- 
timony regarding knowledge of the 
existence of Cameron v. Fisher, U.S. 
U.S. Appe DeC., NO. 17,364 decided 
June 13, 1962, and the Court's ruling 
that said case had no bearing on the 
instant case, all prejudiced appel- 
lant's case and were tantamount to 

a denial of due process of LAW es aeuss'a 024 


The! District Court's instructions on 
insanity to the jury herein were len- 
gthy, confusing, and improperky con- 
structed so as to leave the jury with 
an improper sense regarding the es- 
sence of the case, The District 


Court should have instructed the 

jury as requested by appellant, whose 
instructions were in full accorc with 
established standards thereon cecceeccesecd 


IV The Government did not satisfactorily 
meet its burden of proof under the docr 
trine sect forth in Davis v. United 
States, 160 U.S. 469 (1895), anc at 
best merely offered tenuous evidence 
by its expert who had virtually no 
contact with appellant, and what 
contact was had was too removed 
to render anything more than an 
opinion conflicting with that of 
-appellant's expert. Therefore, the 
verdict herein was not supported 
by the evidence Sve cea cud Remneene kes nee 

V The entire history, sum and substance 
of this case required the granting of 
appellant‘s motion for judgment of 
acquittal by reason of insanity not- 
withstanding the verdict or, in the 
alternative, for a new trial made 
at the conclusion of all the evi- 
dence herein POPP rrrrerreereree ree tie 


Conclusion osc cec cece ceenc cece cereeseneseesseesseeess 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Noy 18, 102 


WILLIAM V. FISHER, Appellant 
Ve 


UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court 
for the District of Columbia | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 
This is an appeal from the United States District 
Court for the District of Columbia and of its final 
order of judgment anc commitment after having found éee- 
fendcant-appellant quilty as charged of the crine of arson. 
The order autherizing defendant-appellant to proceed on 
appeal without prepayment of costs and for appointment 
of Counsel on appeal was filed July 31, 1963, in the 
Office of the Clerk, Criminal Division, District Court, 
| 
and filed September 9, 1963, in the Office of |the Clerk, 
| 


U.S. Court of Appeals for the District of Columbia Cir- 


cuit. The District Court had jurisdiction under Title 


mf bs 


11, Section 306 and Title 22, Section 401, et seq., 
D. C. Code (1961 ec.). This Court has jurisdiction 
under 28 U. S. Code Section 1291 (1958). 
STATEMENT OF THE CASE 

An incictment filed by the United States Attorney on 
January 7, 1963, in the Office of the Clerk, Criminal 
Divisicn, United States District Court for the District 
of Columbia, charged appellant with arson in violation 


of Title 22, Secticns 401, 402, 403 of the District of 


Columbia Code (1961 ed.) (ce ew )- The indictment alleged 


that appellant committed the aforesaid criminal offense 
on or about: December 9, 1962, the cate appellant was 
arrested and taken into custody. He has been in cus- 
tody in one form or another, since that time. On January 
10, 1963, appellant filed his affidavit to proceed with- 
out prepayment of costs (+A s—), and on the same date, 
an order was entered appointing present counsel to defend 
(Ica. 7. It was not until January 11, 1963 that appel- 
lant was arraigned and entered his plea of not guilty 
(J.-A... ). The trial date was initially set for Feb- 
ruary 12, 1963. On January 23, 1963, counsel for appel- 
lant filed a motion for mental examination pursuant to 
Title 24, Section 301, D.C. Code (1961 ed.) (JA.s2 )- 
At that time, counsel for appellee had a similar motion 


23s 


already prepared, in view of appellant's history with 

regaxd to psychiatric treatment, but appellee withheld 
| 

said motion from filing due to appellant's motion. On 


| 

February 1, 1963, appellant was ordered committed to 
| 

St. Elizabeth's Hospital to determine his competency 


(J. an te 


| 
The facts which prompted appellant's notion for 
| 
mental examination are aptly set forth in said motion 
(J.A. 2.)- However, because appellant contends that 


these factors are an integral part of his appeal, he 
| 
submits that on brief they should briefly be related 


| 
to this Honorable Court. Appellantawas committed to 


St. Elizabeth's Hospital on June 6, 1961, by drder of 


the Municipal Court for the District of Columbia (now 


District of Columbia Court of General Sessions) , having 


been found not guilty by reason of insanity of the charges 
of threats against his wife and family. In abrit, 1962, 
in Habeas Corpus No, 117-62, the United exieeh Dis- 

trict Court for the District of Columbia concluded that 
appellant was an emotionally unstable personajity, and 
would be dangerous to himself and others. On| July 3, 
1962, in Criminal No. 2963 - '61, in proceedings before 
the District of Columbia Court of General sestions to 


secure appellant's release on the basis of lack of 


Pic ot 


jurisdiction, the said Court found that "respondent (Fi- 
sher) has not recovered his sanity, anc if he is releasec, 
he would be dangerous to himself or to others." By 
virtue of the Supreme Court decision in Lynch v. Over-~ 
holser, 369 U.S. 705 (1962), appellant subsequently 
secured his release from St. Elizabeth's Hospital in 
Habeas Corpus No. 227 - 62, on July 16, 1962. This 


release was per Court order and over the objections, 


as testimony herein has shown, of the staff of St. Eli- 
33, 9¢,¥ 
zabeth's Hospital (JeAd Sa)» As stated above, the 


criminal offense involved in the instant case, occurred 
on ox about December 9, 1963, or less than five (5) 
months after appellants Court-ordered release from St. 
Elizabeth's Hospital. Due to appellant's commitment 

to St. Elizabeth's Hospital for 90 days, his trial was 
re-set for May 28, 1963. 

During the 90-day period of time that appellant spent 
at St. Elizabeth's Hospital, Court-appointed counsel 
extensively investigated the factors surrounding the 
case. It was discovered that for approximately ten years 
prior to the date of the criminal act, appellant's occu- 
pations had continuously involved the extensive use of 
and exposure to insecticides, fumicides, fungicides, 
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varnishes, shellac, cleaning fluids, and various forms 
| 


| 
of paints, paint solvents and removers. Indeed, the 


week prior to the offense - and the cay and evening 


prior thereto - appellant had been using insecticides, 

| 

paints and paint solvents on his job and at his house, and 
| 

had sprayed his living room, TV set and couch (where he 


normally slept) quite extensively, At this juncture, 


appellant's counsel consulted with Miss Rachel) Carson, 
well known biologist and authoxess. Counsel felt that 
appellant had been suffering, and continued to suffer 
from, a toxic psychosis - a fact not heretofore estab- 


lished notwithstanding appellant's history of mental 
illness and previous confinement at St. Elizabeth's 

| 
Hospital, Miss Carson was in agreement as to counsel's 


theory and she reccmmended the two leading experts in 
this field. Dr. Theron G. Randolph, M.D., internist and 


allergist, and Francis Silver, III, an environmental 
specialist, Dr. Randolph resided in Chicago, Illinois, 
and Mr. Silver in Martinsburg, West Virginia. ‘Both 

of these gentlemen are responsible for nuch of| the 
material in Miss Carson's recent book, "Silent Spring." 


| 
Although appellant's counsel attempted to locate local 


| 
e « e * | Pye 
experts in the area of toxic psychosis and insecticide 
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poisoning, none felt as qualified as they should be, 
and all recommended the above-named two gentlemen, 
Therefore, all of counsel's efforts led back to these 
two experts. 

By letter dated April 24, 1963, from St. Elizabeth's 
Hospital to District Court, the hospital was quite vague 
as to its diagnosis of appellant's mental responsibi~ 
lity for the act with which he was charged (J.A. ‘4 )- 
In view of this, in order to discharge fully his res- 
ponsibility to appellant under the Court-appointment, 
counsel for appellant attempted to contact the afore- 
mentionec experts and convince them of the gravity and 
import of the instant case and that their counsel and 
testimony were sorely needed. Said experts were amenable 
but coulc not either conduct necessary examinations of 
appellant: or be present on the appointed trial date. 

On May 23, 1963, counsel went before the Chief Judge 
of the Court below anc requested a continuance based 
upon the aforesaid history (J.A./2). Cousel's motion 
was denied. On May 24, 1963, counsel moved for the 
issuance of subpoenas for two local psychiatrists on 


the staff of St. Elizabeth's Hospital and D.C. General 


Hospital respectively, (J. Ae 7 )- This was done 


-6- 


: : | 
This was done because counsel was relying on the cefense 


of insanity primarily, although the two experts pre- 
viously mentionec herein would have shown what they be- 


lieved to be the cause of the insanity - an entirely 


unique case, 


Again on May 27, 1963, the cay prior to trial, coun- 


sel movec for a continuance on the basis that appellant's 
two key expert witnesses could not be present, that 


the defense was unique, and that without these two wit~ 


nesses appellant's defense would fall and this woulc be 


| 
tantamount to a denial of due process. Reluctantly, the 


Court below condescended and re-set the trial for June 18, 
1963. (Safef/2). At the very same tine, counsel orally 


moved for a reduction in the $15,000 bond set for appel- 


thant so that the experts could examine him in a more 
| 


clinical atmosphere. Counsel had knowledge that certain 
funds would be available to pay the necessary bone pre= 
mium, if reduced, to gain appellant's Linited freecon 
for the aforementioned purpose. This mation Was cenied 
(Jae 7 )o | 

The experts had come great distances to perform their 
services, and they arrived several cays before trial and 

| 

interviewed and examined appellant, as weil as possible 


| 
= 


under the circumstances, at D.C. jail. Appellant's ex- 
perts were ready, willing anc able to proceed to trial 
on the appointed date of June 18, 1963. In view of the 
posture of the case, counsel felt justified in expecting 
to go to 'trial on June 18. This notwithstanding the 
status of the Court's normal trial calendar. In any 
event, because counsel was Court-appointed and appel- 
lant an incigent and because these two experts had come 
great cistances upon limitec schedules, counsel had no 
alternative but to accept this date as the date the 
trial would occur - anc he so informed his experts. 

On June 18, 1963, counsel for appellee requested the 
trial be put off until June 19, 1963, as he was engaged in 
another trial in another courtroom. Counsel for appellant 


protested in view of the circumstances described above re- 


garding his experts (J.A.2/% On June 19, 1963, counsel 


for appellant, and all experts, were again prepared to 

go to trial, and again counsel for appellee requested the 
trial be continued to the following day because he was 
still engaged in trial. Counsel again although for 
naught, protested anc apprised the Chief Judge that one 
of his experts had to leave to prepare for a trip to 
Europe to attend a medical conference, and that the other 


“ge 


expert was similarly on short schedule, and that without 
both of them, appellant's case woulc be seriously, if 
not totally prejudiced (J. Py ie ea On this | 
counsel for appellant filed a motion to cismiss for want 
of prosecution setting forth therein the grouncs there- 

| 
for (J. Aw FY), On June 20, 1963, this motion was 


denied by the Chief Judge, as was a second motion, mace 


orally, for a continuance under the circumstances (Sch ) 
and appellant was required to proceec to trial, over 


objections of counsel (J.A./#-23), before Jucge Schwein- 


haut, Counsel renewed the aforesaid motion] at that 
: : : ' | 
time, anc in the alternative, again, orally reque stec 


a continuance (J.A./* 23). After thorough argument on 
| 


these points, appellant himself, over objecti on of 
counsel, personally asked that we go to trial at that 
time (J.A.2?7°2f, which request was granted by the trial 


judge over counsel's objection (JeAho22°2F, Appellant's 


case was then heard with only one expert witness on his 
behalf, Dr. Robert H. Robertson, Staff Peychiatrist, 
| 
St. Elizabeth's Hospital. 
During the course of the trial, appellant's sole 
expert witness, indeed only witness, testified at length 


innumerable times that while appellant was in his close 


mere 


charge, before being released over the objections of the 
hospital staff and himself, Appellant's psychiatric 
serel . elirne cn, 
history , showed, cd his record at the hospital showed, 
that he was suffering from a mental disease, would 
always suffer from same, was dangerous to himself and 
others, was suffering from a mental disease at the sane 
time of his Court-ordered release in July, 1962, was 
suffering from a mental disease on or about December 9, 
1963, anc that the criminal offense herein involved 
committed by appellant was the product of said mental 
disease (JA. 3-24, 33 a ff $3-59, However, during the 


testimony of appellee's psychiatrist, anc before the 


jury, appellant's discharge report of July 16, 1962 


from St. Elizabeth's Hospital was read by said doctor, 
and it stated therein that appellant had been dis- 
charged as "recovered,(not insane)", (J. Ae FTG 

It was noted subsequently, by appellant's expert witness, 
that this was an error on his part and under the policy 
of the hospital at that time (J. AS2 SZ Furthermore , 
it was pointed out that had this been the case, there 
would not have been an appeal by the hospital, through 
the U.S. Attorney's officc, to have appellant recommitted 
(Je A.56 37), Counsel for appellant had in his posses- 
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| 
sion the slip Gpinion of this Honorable Court, decided 


June 13, 1963, seven days prior to the instant trial, 

| 
concerning said appeal and informec the trial judge of 
this (rast), Whereupon, out of the presence of the 
ies: I avgaed the matter of the recent decisidn of 
this Court and its relevancy to the instant cage (JASOTF. 
The trial judge ruled that saic opinion involved merelg a 
"technical point"! (J.A. € Z ), and counsel was precluded 


from examining in any manner, either appellee's expert 


62 


witness or the Superintendent of St. Elizabeth's Hospital 
; or | 
on all these matters (TAY ¢ ) (who hac been especially 


called to court to clarify all of same (J.A. S€ ) and 


by surprise (J.A. G2 ) ). All of the trial Court's rulings 
thereon were objected to by counsel for appellant (7.4.6 — he 
At the conclusion of the case, counsel submitted spe- 
| 
said instructions were deniec, the jucge 
having his own "hodge-podge" to proffer to eel Gacy (3A. ¥FR. 
The thirc count of the indictment was then dropped with 
the acquiescence of counsel for appellee (I-A. $7 )- The 
trial Court’s instructions to the jury were lengthy ,con~ 
| 


fusing, and so constructed as to leave the jury on the 


he 


wrong foot, so to speak, having concluded with a lengthy 
definition of the word "malice" (see J.A. (i 7¢ 

On June 24, 1963, the jury entered its verdict finding 
appellant guilty as charged of counts 1 and 2 of the in- 
Gictment (J.A. 70 ). 

Subsequently, on June 27, 1963, counsel for appellant 
filed the appropriate motion for judgment of acquittal 
by reason of insanity notwithstanding the verdict or, 


in the alternative, for a new trial (J.A. 7/ ). This 


motion was fully argnecd at length on July 25, 1963, 


and denied (5-4.73-$4). The order of judgment and com- 
mitment of appellant was filed July 29, 1963 (J.A. $2), 
ané this appeal issued. The order authorizing appellant to 
proceed on appeal without prepayment of costs and for 
appointment of counsel on appeal was filed July 31, 1963 
in the District Court, ané on September 9, 1963, in 
the Clerk's Office of this Court (4&.————- 
STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 401, pro- 
vides: 
Myhoever shall maliciously burn or attempt to burn 

any dwelling, or house, barn, or stable adjoining there~ 

to, or any store, barn, or outhouse, or any shop, of~ 

fice, stable, store, warehouse, or any other building 

or any steamboat, vessel, canal boat, or other water- 


craft, or any railroad car, the property, in whole or 
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in part, of another person, or any church, néeting- 
house, schoolhouse, or any of the public builcings 
in the District, belonging to the United States or 
to the District of Columbia, shall suffer imprison- 
ment for not less than one year nor more than ten 
years." 


| 
Tithe 22, District of Columbia Code, Section 408, provides: 
Myhoever maliciously burns or sets fire toler awel- 
ling, shop, barn, stable, store, or warehouse or other 
building, or any steamboat, vessel, canal boat, or 
othez. watercraft, or any goods, wares, or mnerchan- 
dise, the same being his own property, in whole or 
in part, with intent to défrauc or injure any other 
person, shall be imprisoned for not more than fif- 
teen years," 


Title 22, District of Columbia Code, Section 403, provides: 


| 

'"Jhoever maliciously injures or destroys, or at- 
tempts to injure or destroy, by fire or otherwise, 
any movable property not his own, of the valpe of 
$50 or more, shall be imprisoned for not less than 
one year and not more than ten years, anc if the 
value of the property be less than $50 by a fine not 
exceeding $200 or by imprisonment exceeding one 
year, or both." 


Title 14, District of Columbia Code, Section 104, provides: 
“Whesever the court shall be satisfied that the party 
producing a witness has been taken by surprise by the 
testimony of such witness, such party may, in the dis- 
crétion:.6f-the Court, be allowed to prove, for the 
purpose only of affecting the credibility of, the wit- 
ness, that the witness has made to such party or to his 
attorney statements substantially variant from his 
sworn testimony about material facts in the ‘cause; but 
before such proof can be given the circumstances of 
the supposed statement sufficient to designate the 
particular occasion must be mentioned to the witness, 
and he must be asked whether or not he made such 
statements and if so allowed to explain then." 
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STATEMENT OF POINTS 

1. The District Court erred in permitting Appellant 
to go to trial over the objection of counsel due to the 
absence of key expert witnesses for the defense. 

2. The District Court erred in limiting and restrain- 
ing Appellant's examination of Dr. Dale C. Cameron, 
Superintendent of St. Elizabeth's Hospital, 

3, The District Court erred in finding and concluding 


that the case of Cameron v. Fisher, CsA. (D.C. Cire), 


No. 17364, decided June 13, 1963, involving Appellant 


herein, had no relevancy to the case at bar, thereby 
restricting and exéluding testimony thereon, 

40 The District Court erred in charging the jury and 
in refusing to charge the jury as requested by Appellant. 

5. The District Court erred in concluding that the 
vercict herein was supported by the evidence and that the 
Government satisfactorily met its burden of proving be- 
yond a reasonable doubt that Appellant was sane at the 
time of the criminal act involved anc that the act was 
not a product of mental disease. 

63 The District Court errec in denying Appellant's 
Motion for Judgment of Acquittal by Reason of Insanity 
Notwithstanding the Verdict or, in the Alternative, For 
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a New Trial, made at the conclusion of all the | evidence 


herein. 


I 


| 
| 
SUMMARY OF ARGUMENTS 3 
| 
i 
| 


Under the peculiar circumstances of this case, the Dis- 
| 


trict Court first denied the indigent appellant his right 
to a speedy trial and then denied to him cue process of 
law by requiring him to proceec to traal without his key 
expert witness. | 
1 | 

By limiting and restraining appellant's senna 
of Dr. Dale C. Cameron, relevant matters as to preju- 
dicial and erroneous entries in hospital recor?s at the 
time of appellant's recent release from St. Elizabeth's 
Hospital coulc not properly be brought before the jury. 
This coupled with the same restriction as to said wit- 
ness testimony regarding knowledge of the existence of 


: ; | 
Cameron v. Fisher, U. S. Appe D.C., No. 17364,, decided 


June 13, 1963, and the Court's ruling that said case had 


no bearing on the instant case, all prejudiced appellant's 
| 


case and were tantamount to a denial of due process of 
| 


laws 


IIr 
The District Court's instructions on insanity to the 
jury herein were lengthy, confusing, and improperly 
constructed so as to leave the jury with an improper 
sense regarding the essence of the case. The District 
Court should have instructed the jury as requested by 
appellant, those instructions were in full accord with 
establishec standard thereon. 
IV 
The Government cid not satisfactorily meet its burden 


of proof uncer the doctrine set forth in Davis v. United 


States, 160 U.S. 469 (1895), and at best merely offered 


tenuous evidence by its expert who had virtually no 
contact with appellant, and what contact was had was too 
far removed from the date of the offense herein involved 
to render anything more than an opinion conflicting with 
that of appellant's expert. Therefore, the verdict 
herein was not supported by the evidence. 
Ve 

The entire history, sum, and substance of this case 
required the granting of appellant!s motion for judgment 
of acquittal by reason of insanity notwithstanding the 
verdict or, in the alternative, for a new trial, made 
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at the conclusion of all the evidence herein, 


ARGUMENT 


z ! 
Under the peculiar circumstances of this ide the 
District Court first denied the indigent appellant his 
right to a speedy trial and then denied to him cue pro- 


cess of law by requiring him to proceed to trial without 


his key expert witness. 


The instant case represents a magnificent exercise in 


| 
frustration and futility. The record indicate's that in the 
| 


Court below appellant was prepared to go forward and prove 
| 


a most unique set of circumstances and causa lities in his 


| 
defense. Medical and lay experts in the area of toxic 


pshychosis, relative to an individual's susceptibility 
to his chemical environment through over-exposure to 


fumes from various and sundry chemical solutims and 


substances, are most difficult to find. Once found, it 
is extremely difficult to produce them at the Kesixed 
moment for testimony, The task is even greater when the 
party in need of assistance is an indigent eatondant ina 
criminal action. | 
Appellant was apprehended on or about Desanber 9, 1962. 


| 
He was thereupon incarcerated and subsequently removed to 
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D.C. Jail where he remained until February 1, 1963, when 
he was ordered committed to St, Elizabeth's Hospital for 


90-day mental examination pursuant to appropriate pro- 


visions of the District of Columbia Code (J.A. oe )e 


Although counsel for appellee had prepared a motion to 
effect such aforesaid end, and indeed served a copy 
thereof upon counsel for appellant, said motion was not 
filed due to the filing of a similar motion by appellant 
tite. Appellant's previous history at St. Eliza- 
beth's Hospital and the circumstances surrounding his 
release therefrom in 1962, prior to the criminal offense 
involved herein dictated the filing of such a motion, 
The record herein is replete with testimony showing that 
at the tine appellant was released from this mental in- 
stitution (due to this previous commitment), it was 
over the objections of said hospital because the physi- 
cians thereat considered appellant to be suffering from 
a mental illness ot that he was dangerous to himself and 
others eo ees 
At no time, however, while appellant had been so con- 
fined at St. Elizabeth's Hospital (from 1961 to 1962) had 
there been any satisfactory determination of the funda- 
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mentals causing appellant's illness. Even after appel- 


lant'ts later confinement for a 90-day mental examination, 
| 


the hospital, through different personnel, was vague 
(Se Bs Gs )» When the theory of toxic psychosis was 

| 

| 
stumbled upon, counsel for appellant communicated with 


the only fully qualified experts in the peculiar area 


| 
of this case. It happened that one was Dr. Theron G. 


Randolph of Chicago, Illinois, and the other Francis 


Silver, III, of Martinsburg, West Virginia. dn the basis 


| 
of the facts, as related to them by counsel, they mace 


themselves available to examine appellant and [be present 


to testify as to their findings. However, these gentle- 
| 


men had limited schedules and had to sacrifice a great 


deal to be here, Therefore, counsel could not be pre- 


pared to go forward on the new trial date of May 28, 
Anes | 


1963, and a continuance was reluctantly granted by the 


| 
Chief Judge of the Court below (J.A. /2-). June 18, 


1963, was then set as a final trial date. Appellant's 
| 
experts could be here - but because appellant did not 


i 
possess the necessary funds to purchase his freedom for 
| 


| 
purposes of a full medical examination - the experts 


examined him at D.C. Jail, by means of a lengthy inter- 


| 
view, and also visited appellant's home place at 3635 - 
| 
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13th Street, N.W. in the District of Columbia to ascer- 
tain the chemical toxity of that area. We were now 
prepared to go to trial. At this point, appellant hac 
been incarcerated, in one form or another, for slightly 


more than 6 months. 


On June 18, 1963, when counsel for appellce requested 


a delay due to his engagement in another trial, counsel 
for appellant objected because of the necessitous cir- 
cumstances posed by the limitec schedule of his expert 
witnesses. However, we were still prepared to move for- 
ward on the following day. On the next gay: June 19, 
1963, the same ritual occurred. Again appellant objected 
because of! the imminent departure of his witnesses. 
Counsel for appellant sought cut the Chief Judge in his 
chambers and reluctantly implored him to permit appel- 
lant to seek a’neaw trial date, at a future time when our 
experts could be present. Although this was attempted, 
no trial date in the near future was available. Where- 
upon appellant's key witness left the area to attend cone 
ferences and counsel filed his motion to dismiss for 
want of prosecution (JA. 3 )e 

On June 20, 1963, the Chief Judge denied the aforesaid 


motion (apparently influenced by the fact that one of the 
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experts was receiving nominal compensation (3.4. // )) and 
required appellant to proceed to trial that nonent before 
: 
Judge Schweinhaut who, after lengthy argument by counsel 
| 


as a preliminary matter, denied the renewed motion - as well 


as a motion for continuance ~ when appellant, over objec- 


tions of counsel, could not withstand the pressure any long- 


er anc requested, himself, to go to trial then and there. 
The exchange on these points is amply set forth in the 
record (seas Jd-2), The cause of appellant's illness 
was material to his defense. Having been denied the use 
of experts on this point, appellant proceeded to trial 


es 7 : | : 
with one witness, Dr. Robert H. Robertson of St, Eliza- 


beth's Hospital. | 
| 


It is submitted that the case of Smith v. United 


States, U.S. App. DsC. No. 17,106, decided August 15, 


1963, is applicable to the case at hand, Although there 


are certain factual differences between that case and 
| 
this, the issue of a man's freedom requires the courts to 


look to substance and not to form, Ip awaiting trial, 
to spend six months in jail and/or a mental institution, 


even though the latter at times is a preliminary neces- 
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| 
sity for a defendant's welfare,is, in an understatement, 
| 
| 
| 
| 
| 
| 


an unpalatable situation and runs counter to every con- 
cept of anglo-saxon jurisprudence. And then, when the 
time of experts is limited anc this is known to the Court - 
especially in indigent cases - to find that the prosc- 
cution cannot go forward because it is engaged elsewhere, 
this is a sad commentary on the administration of jus- 

tice in our community. The caption of every indictment 
reads "Unitec States of America ve 6 eeeese - it does 

not name a partimilar prosecutor as the plaintiff, The 
prosecution knew well in advance that it had a schedule 


of trials precluding its participation in the instant 


case. In such a case why is it not possible to assign: 


the case to a prosecutor in a position to go forwaxc 
on the appointed day? 

The essence of the Smith case, supra, is that to be 
confined to jail for five months because one is unable to 
make bail is a denial of a speedy trial guaranteed by the 
Sixth Amendment to the U.S. Constitution. What is the 
decisive factor in determining the delay - the denial 
of bail - the number of continuances requestec by the 
prosecution? ? Or should it not also include the facts 
as set forth in the instant case? Practical problems of 
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personnel administration should not be permitted to ob- 


fuscate and then shatter the very real issue of a denial 
| 
| 
of a Constitutional right. We submit that the! doctrine 


of the Smith case, supra, in essence is four s 
point and dispositive of this case. 


Now, it is neither conflicting nor contrad 


assert that appellant, having been required to proceed 
to trial without his key expert witness, was subjected to 
a denial of due process under the Fifth Amendment to 

the Constitution. This is merely the ultimate affect 
which follows when one nes after being foreaa to taste 


the poison, is required to swallow it. 


This is, by our contention, a most unique case when 


one views the causal factors of mental illness. Counsel 
| 


will not dwell in lengthy discussion upon psychogenic 


and organic origins of mental disease. Suffice it to 
say that the startling history of appellant's indivi 
| 
dual susceptibility to his chemical environment deman-~ 
ded the presence of expert witnesses of the ability and 
stature of Dr. Randolph and Mr. Silver. eee in- 
| 


| 
cluding the Court,was aware of the limited amount of 


time these experts could give to this cause and the ex- 


tent to which effort was expended to bring then here. 


-23- 


Without them, the essence of appellant's defense went 
out the window notwithstanding the continued presence 
of the psychiatrist from St. Elizabeth's Hospital. 

To first grant two continuances at the request 
of prosecution; to then deny appellant's motion to 
dismiss for want of prosecution; and then to fail to 
continue the camee at appellant's request due to the 
absence of key expert witnesses (notwithstanding the 
extendec period of time appellant would have to remain 
incarcerated - the justness of the cause must be eva- 


luated) is tantamount to an abuse of discretion, J.—E. 


Hanger, Inc. v. United States, 81 U.S. App. D.C. 408, 


160 F. 2c 8 (1947), Guardian Assurance Co. v. Quintana, 
227 U.S. 100, 33 S. Ct. 236, 57 L. Ed, 437, and results 
in a fundamental denial of due process in the instant 
case. 

II. 

By limiting and restraining appellant's examination 
of Dr. Dale C. Cameron, relevant matters as to preju- 
dicial and erroneous entries in hospital records at 
the time of appellant's recent release from St. 
Elizabeth's Hospital cauld not properly be brought 
before the jury. This caupled with the same restriction 
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| 
as to said witness testimony eegeraeg stenye of the 
existence of Ganeron v. Fisher, U.S. Appe D- Ce. No. 17,364, 


decided June 13, 1963, and the Court's audeng pine said 


case ad no bearing on the instant case, all prejudiced 


| 
appellant's case and were tantamount to a denial of due 


process of law. 


Appellant had been previously committed to) St. Eliza- 


| 
beth's Hospital and was there fron 1961 to 1962. He was 
| 
released upon a writ of habeas corpus by virtue of the 


decision in Lynch v. Overholser, 369 U.S. 705 (1962). 
Shortly thereafter, the Superintendent of the pieeaest 
through the U.S. Attorney's office, initiated | an appeal of 


Ue Se Appe 


that decision resulting in Cameron v. niger, 
D.Cs. NOs 17,364, June 13, 1963. 
During the course of testimony by Deel expert 
| 
witness, Dr. Owens of St. Elizabeth's Hospital, it was 
stated by him that his findings concerning appellant's 
| ‘ 
mental condition ~- embodied in the recent Aptal 24, 1963, 
report from the hospital to District Court (eA A ) 
| 
were based, in part, upon appellant's past hi story auring 
| 
his previous confinement at the hospital, and, in part, 
on the Respareiie past discharge report rendered on 


July 16, 1962, wherein it was reflectec that appellant 
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had been discharged as "recovered (not insane)." (sea. VL). 
This doctor also.testified that no reference was made in 
said report to the fact that appellant, at that time, had 
been discharged as per order of the Court as a result of 
a habeas corpus proceeding (5.4. KR This testimony 
was given before the jury. Counsel brought to the atten- 
tion of the Court, at the bench, the fact that appellant, 
on July 16, 1962, had been so released, and that if this 
were not the case, there would have been no rhyme or 
reason to the Saree ey appeal of said release 
by the hospital (3.0.99). 

Counsel for appellant re-called its own expert wit- 
ness, Dr. Robertson, who testified that this designation 
recovered (not insane)", was a mistake in this case 
anc that appellant, in fact, had been released on Juxgy 16, 
1962 as per Court order (TAF2HS He further estab- 
lished this cesignation did not bear on appellant's men~ 
tal condition at the time and that it is used, in all 
release cases, to restore a person's civil rights upon 


3 5464 *! 
release (ga 7). To further clarify the air, 


appellant's counsel called, by telephone, Dr. Dale Ce 


Cameron, to come especially to Court. 


The trial court had already rulec that any reference 
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to Cameron v. Fisher, supra, would be out of order that 
eee peepee SURTSS ieee 


it had no relevancy, and that it was decided upon a mere 
"technical" point. Appellant argued that the vehicle by 


| 
which it was sought to re-commit appellant upon appeal 


was merely collateral to the central issue of the appeal 
which was appellant's mental condition (3.0.58 EF All of 
this was designed to show that as late as June 13, 1963, 
seven days before the instant case came to trial, when 
Cameron v. Fisher, supra, was decided by this Honorable 
ey the hospital and the Governmert were still attempt- 
ing to have appellant re-committed because of his nental 
illness, an obvious contradiction to the position of the 


Government in the instant case. 


When Dr. Cameron took the stand, he denied having 
any knowledge of the aforestated appeal. wnen counsel 
for appellant attempted to contradict him on this point 
i also delve into the discrepancies of the July 16, 
1962, discharge report, all testimony on thosel matters 
was closed off by the trial judge (J.A. LZ yi. 

Assuming, arguendo, that Dr. Cameron is to be consi- 
dered appellant's witness, which appellant disputes under 


the circumstances which brought him to Court, was appel~ 


lant attempting to impeach his own witness? Assuming 
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an affirmative reply, there can be no greater showing 

of "surprise" than this, and although counsel did not 
verbally shout it out, it is submitted that a proper 
foundation had been laid in view of the fact that 

the existence and essence of such an appeal was 

brought out previously in testimony by aprellant'ts 

first expert witness and by virtue of the fact that the trial 
court heard arguments of counsel on this point. 

However, notwithstanding the ceeacatnn, appellant con- 
tends that testimony on this matter -was relevant to‘ the 
instant case in that it would have shown the disposition 
of the hospital and the Government, and further, would 
have shown the inconsistency of the present disposition 
of the Government in prosecuting out of both sides of its 
mouth. 

The trial Court concluded that Cameron v. Fisher had 


no relevancy herein. The discrepancy in the records of 


St. Elizabeth's Hospital, as shown on previous pages 


herein, was an obvious contradiction to the aforementioned 
appeal and should kave been sufficiently explained away 

in the minds of the jurors. This the trial court denied 
to sapeliant, contrary to the great weight of jurispru- 
dertjal opinion throughout the history of the rules of 
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evidence. If Dr. Cameron, in the instant case is to be 
considered the Court's witness; then the Limitation 
upon appellant's right to cross-examine him id total 
. “| 
error, see Alford v. United States, 282 U.S. 687, Bl S. Cte, 
218 (1931). | 
III 

The District Court's instructions on ree to 
the jury herein were lengthy, confusing, 
constructed so as to leave the jury with an improper 
sense regarding the essence of the case. The District 


Court should have instructed the jury as requested by 
pao. whose instructions were in full accord with 
established standard htereon,. 

Appellant submitted to the trial court three sep- 
arate instructions to the jury on the question! of insanity, 
which, in session: works to wit: (a) that a verdict of 
not edie by reason of insanity must be rendered if 
the jury find that the evidence as to mental responsi- 
bility at the time of the offense raises no mofe than a 
reasonable doubt of sanity, Lynch v. Overhol sex 1962, 
369 UsS. 705, 713; Isaac v. U.S., 1960, 204 F 2a 168; 
(b) invocation of the Durham charge, Durham vi United 
States, 1954, 94 U.S. App. DC. .228, 214 F 2d 2625 and 
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(c) that if the jury find from all the evidence that 
there is reasonable doubt that the appellant was capable 


in lay o* conmitting crime, they must find him not guilty 


Insteed of the foregoing, the trial Court returned 
appellent’s instructions and substituted its own therefor, 


The trial Court readly admitted that it was not satisfied 


eines ; ‘ se 
with its ovm instructions (08.79, ) and they amounted to 


a "hodgepodge" (JA Y¥ ). 
Counsel assigns this treatment as error - especially 
view of the Court's own opinion and statements as 
its own instructions, Surely counsel's instructions, 
theizx 2a, appear Heatnee, clear, to the point, and 
accord with established doctrimes on the subject. 

The trial Court began its instructions with a lengthy 
chazge as to the meaning of "reasonable doubt" (A603 ¥7); 
continued with a lengthy diatribe upon the meaning of 
a "mortgage" fappellant's house, which burned, was 
covered by a mortgage) €#-As——}; spent almost six pages 
of transcript (pp. 200-206) discussing a "hodge-podge" 
conceming free will, intent, development and functioning 
of emotional processes and behavior controls; discussed 
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"yeasonable inference" without any real definition thereof 
| yr 
or cistinction between it and "reasonable doubt"! (J.A. )3 


and ended the charge with a lengthy discourse upon 

fale 3 64°7° ; 
the definition of malice (J.A.© ) which, althouch an 
element of the crime involved herein, more prcperly. 
should have been discussed at the outset of the jury, 
charge -- leaving the jury, no doubt, with malice on its 


mind rather than mental illness. 


Appellant submits that the jury could not have reached 


a proper verdict based upon the manner and extent of the 


trial Court's instructions to it. 


IV 


The Government did not satisfactorily meet its bur- 
den of proof under the doctrine set forth in Davis v. 


United States, 160 U.S. 469 (1895), and at best merely 


offered tenuous evidence by its expert who had| virtually 

no contact with appellant, and what contact was had was 

too renoved to render anything more than an opinion con= 

flicting with that of appellant's expert. Therefore, the 
i 


I ey 
verdiet herein was not supported by the eviden¢e. 


| 
Appellant showed through testimony of Dr, Robertson 


at innumerable places in the record (J. A. 3i-3¥ 33-W/ 


S3°SY 


a 


vious comnitment to St. Elizabeth's Hospital proved the 
existence of mental illness in him. Dr. Robertson had 
appellant under his personal care through July 16, 1962, 
The coctor testified that appellant was released, at 
shat time, over his objections and that appellant was ill 
ne of his release. The doctor testified further 
that appeilant's illness was of a continuing nature and 
that without treatment it would become worse. This doctor 
hac seen appellant for the last time, approximately 4 1/2 
months prior to the time the criminal act involved herein 
was committed, He gave his opinion, based upon appellant's 
previous history at the hospital and his own supervision 
of secol lant, that on or about December 9, 1962, appel- 
was still suffering from this mental disease and 
the act was the product of this disease. His prog- 
nosis was valid and his opinion entitled to controlling 
weight. . 
Covasel for appellee produced Dr. Owens, Clinical 
Director of John Howard Pavilion - the maximum secusity 
area of St, Elizabeth's Hospital. Dr. Owens had appellant 


not under his personal supervision anc care but merely as 


one of many patients in the building (3A¥F VY), This 


occurred from February 1, 1963 through April, 1963, after 
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| 
appellant had been committed by order of the Court for a 
90-day mental examination in the instant case, 


Dx. Ovens did not have personal care of appellant and 


avy him but for a few moments and "examined" hin on the 
| 
| 
ey of the 90-day period at the Staff Conference 


) | 
(J.A- 3 13, -- almost 5 months from the cate pf the crini- 


nal offense. 


Dx. Cvens‘t opinion was in direct conflict with the 


testimony of Dr. Robertson, However, Dr. Owens! opinion 
| 
was in pert based upon the erroneous past réeerd of ap- 


pelizsnt and the mistaken and prejudicial statements in 

the Juiy 16, 1962, discharge report - as delineated on 
, ‘ See ee, 

previous pages herein, Secondly, his opinion) was based 


on virtually no contact with the patient. Yet he was able 


to state retrospectively, with utmost certainty, and using 


the drbiious wisdom of a vague and not quite understandable 


, | 
hindsight, that appellant, back in December, 1963 was 


not suffering from a mental illness anc that the criminal 


offense charged against him was not the product of a men- 


tal disezse, “he Government submitted no instructions. 
As between the two opinions, it is submitted that by 

any stxetch of the imagination the opinion of) Dr. Robert- 

i 


son has the ring of clarity and the greater degree of 


sychiatric certitude, 
Psy 


The above was the sum anc substance of Dr. Owens! testi- 
mony. In the mind of the reasonable man, such testimony 
could in no way pose a challenge to appellant's case. 
With this testimony, we cannot say that appellee met its 
burden of proving beyond a reasonable doubt that appellant 
was sane at the tine he comnitted the offense and that 
the offense was not the product of a mental illness. Ap- 
pellant relies upon the doctrines set forth in Davis v. 
United States, 1895, 160 U.S. 469; Frigillana v. United 
States, 113 U.S. App. D.C. 328 (1962), 307 F.2d 665; and 
isaac ve Unitec States, 284 F2d 168 (1960). 

Vv 
The entire history, sum, and substance of this case 


requirec the granting of appellant's motion for judgement 


of acquittal by reason of insanity notwithstanding the 


verdict or, in the alternative, for a new trial made at 
the conclusion of all the evidence herein. 

Appellant submits that from the very outset this case 
is rife with errors. When reviewed totally, appellant 
was prejudiced in his right to a speedy trial; prejudiced 
in going to trial without his needed experts; prejudiced 
in the limitation of examination of witnesses; sustained 
in a thorough showing of mental illness, causality and 
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| 
| 
productivity regarding the criminal act herein) involved; 
. , P F | : 
prejudiced by the trial court's instructions to the jury; 
anc convicted, on the thinnest psychiatric speculation. 


Let not this detract from the magnificent progress 


in the field of the administration of criminal) justice. 


Q | 
Let it, however, serve as a caveat to the menu! care of 


reason at the feast of those who desire a meet| and just 
| 


evolvenent of the law. 


On the basis of the weaknesses in appellee's case 


on the issue of insanity, the trial court should have 


set aside the verdict and granted appellant's motion for 


| 
judgment of acquitted by reason of an Speaey. norereherending 


the verdict, or, in the alternative, for a new trial. 
| 


Isaac case, supra. 


CONCLUSION 


judgment of the District Court should be reversec. 
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Wherefore, it is respectfully submitted that the 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 


1. Whether it was error for the District Court to deny 
appellant’s motion to dismiss the indictment for lack of 
prosecution, where the total delay attributable to the Gov- 
ernment was two days; and whether it was error for the 
District Court to then deny appellant’s counsel’s motion 
for a continuance and proceed to trial without an alleged 
expert witness, where the appellant himself affirmatively 
demanded immediate trial. 


2. Whether it was error to prohibit defense counsel to 
examine the Superintendent of Saint Elizabeths Hospital 
regarding a prior case involving this appellant, where the 
questions were beyond the witness’ knowledge, were irrele- 


vant to the present trial and called for a legal interpreta- 
tion of a court judgment. 


3. Whether the instructions on the defense of insanity 
given by the District Court were proper. 


4. Whether there was sufficient evidence to support the 
jury finding that appellant was mentally responsible for 
the crimes he committed, where an expert psychiatrist testi- 
fied that appellant was without mental disease or defect 
on the date of the criminal acts. 


INDEX 


Counterstatement of the case 
Statutes and rules involved 
Summary of argument 
Argument: 


I. The trial judge properly denied appellant’s motion for dismissal 
and his counsel’s motion for continuance 


A. The Government was responsible for only two days of the 
total delay in bringing appellant to trial 


B, The District Court did not err in denying appellant’s counsel’s 
request for a continuance, as appellant preferred immediate 


ITI, The case was presented to the jury under proper instructions .... 
IV, There was sufficient evidence to support the jury’s verdict 


Conclusion 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 18,102 


Wituram V. Fisuer, Appellant, 
Vv. 


Usrtep States or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged by a three count indictment, filed 
in the District Court on January 7, 1963, with violations 
of 22 District of Columbia Code §§ 401, 403, 402 (arson, 
destroying movable property, and burning one’s own prop- 
erty with intent to injure another) (J.A.1). Upon a plea 
of not guilty (J.A. 2), and trial by jury (J.A. 23), a verdict 
of guilty was entered (J.A. 70). Appellant’s motion for 
judgment of acquittal by reason of insanity notwithstand- 
ing the verdict or in the alternative for a new trial, filed 
June 27, 1963, was denied by the trial judge (J.A. 71, 81). 
By judgment and commitment filed July 29, 1963, ap- 
pellant was sentenced to imprisonment for a period of two 
(2) to six (6) years on each of the first two counts,’ said 


1 The Government’s oral motion to dismiss the third count (22 D. C. Code 
402) of the indictment was granted by the Court (J.A. 51). 


2 


sentences to run concurrently (J.A. 82). Appeal in forma 
pauperis was granted by the District Court. 

The clear and uncontroverted evidence showed that ap- 
pellant did the acts charged. His wife, Mrs. Mildred 
Fisher, testified that on December 9, 1962, she was in their 
home, 3635 Thirteenth Street, Northwest, preparing dinner 
for her family. She heard a severe pounding on the front 
door, went to investigate and found her husband there. 
He chased her out of the house stating he was going to 
kill her. (J.A. 24, 25.) She ran to a neighbor’s house to 
use the phone, when she ‘‘heard all this sound as if great 
pieces of furniture was being tossed and thrown about 
and dishes was being broken in the house. And I also 
heard something in the basement like the furniture was 
being pulled apart, and he [appellant] came on the back 
porch, and he was yelling out * * * if I wasn’t home in the 
next few minutes he was going to burn the house to the 
ground.’’ (J.A. 25.) Mrs. Fisher went to the front door 
of the neighbor’s house and ‘‘I happened to look over to my 
house, which is a detached house, and I saw smoke coming 
from the top. And when I saw the smoke coming from the 
top, all I could remember was that the children was in 
the house, and I was trying to struggle to get out the 
house next door to go into my house and get my baby out 
of the crib’’ (J.A. 25). She then saw the police drive up 
and enter her house. Later when she returned home she 
found all of her clothing, furniture, shoes, supplies, suits 
and dresses burned and destroyed. The total damage was 
approximately three hundred ($300.) dollars. (J.A. 26.) 
Jerome Fisher, appellant’s thirteen year old son testified 
that his father told him: ‘‘Tell your mother if she don’t 
get over here in two seconds, I will be burning the house”’ 
and the children along with it. (J.A. 27.) 

Officer Mower of the Tenth Precinct responded to the 
3600 block of Thirteenth Street at approximately 2:00 p.m. 
on that Sunday afternoon. There he saw three small chil- 
dren in the window of the second floor with ‘‘smoke and 
flames emanating from the windows.”’ (J.A. 28.) The officer 
rescued the children, but could not find the infant who 
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allegedly was still in his crib. Policeman Mower learned 
from one of the neighbors that appellant had taken the 
infant to the rear of the house. Minutes later the officer 
found appellant and the child in an alley behind the house. 
Upon arrest, appellant told Mower ‘‘ Yes, I started the fire.” 
(J.A. 29). Anthony Mileo, a Fire Department official was 
qualified as an expert in the investigation and analysis of 
the incendiary nature of fires. He testified that his investi- 
gation, made one-half an hour after the fire, revealed that 
there were three separate fires in the dwelling and that the 
fires were not connected with each other. In his expert 
opinion these fires were not of natural causes. (J.A. 30, 
31.) 

Dr. Robert H. Robertson, a psychiatrist, testified that 
appellant was in his care from March until July of 1962 
(J.A. 31). In the opinion of this expert witness appellant 
suffered from three mental disorders (paranoid personal- 
ity, emotionally unstable personality and passive agress- 
sive personality) and the acts committed by appellant 
were the product of his illness. (J.A. 32, 34, 41.) The 
weight of the Doctor’s testimony was seriously reduced by 
extensive cross-examination, in which he stated that appel- 
lant was not psychotic, did not have delusions or hallucina- 
tions, had an average I. Q., was well orientated as to 
time, place and circumstances, could distinguish right from 
wrong and did not have any organic illness (J.A. 34, 35, 
36). 

Dr. David J. Owens, Clinical Director of Saint Eliza- 
beths Hospital (J.A. 41), testified that in his opinion, having 
examined the patient, reviewed the records of the Hospital 
and considered the reports of others, appellant was not 
suffering from a mental disease or defect on December 9, 
1962, the date of the commission of the arson (J.A. 41, 42). 
This expert psychiatrist further stated that in most cases 
‘‘emotionally unstable personality’’ is not a mental disease 
or defect, but only descriptive of the individual’s personal- 
ity (J.A. 42, 46). 

Dr. Robertson was recalled by appellant and testified 
that in July of 1962, appellant was released from Saint 
Elizabeths Hospital as ‘‘improved (not insane)’’; but that 
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this was his error compounded by his supervisor when 
the record showed appellant was released as a ‘‘social 
recovery’? (J.A. 52). The issues surrounding appellant’s 
release were judicially determined? (J.A. 49, 58). Dr. 
Dale C. Cameron, Superintendent of Saint Elizabeths 
Hospital was called as a witness by appellant, and testified 
that Fisher was released from the Hospital by Court order, 
that the Hospital records showed appellant was released 
as improved or socially recovered and to his knowledge the 
order was not appealed. (J.A. 60, 62). 


STATUTES AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 401 provides: 


Whoever shall maliciously burn or attempt to burn 
any dwelling, or house, barn, or stable adjoining there- 
to, or any store, barn, or outhouse, or any shop, office, 
stable, store, warehouse, or any other building, or any 
steamboat, vessel, canal boat, or other watercraft, or 
any railroad car, the property, in whole or in part, of 
another person, or any church, mectinghouse, school- 
house, or any of the public buildings in the District, 
belonging to the United States or to the District of 
Columbia, shall suffer imprisonment for not less than 
one year nor more than ten years. 


Title 22, District of Columbia Code, Section 402, provides: 


Whoever maliciously burns or set fire to any dwel- 
ling, shop, barn, stable, store, or warehouse or other 
building, or any steamboat, vessel, canal boat, or other 
watercraft, or any goods, wares, or merchandise, the 
same being his own property, in whole or in part, with 
intent to defraud or injure any other person, shall be 
imprisoned for not more than fifteen years. 


Title 22, District of Columbia Code, Section 403, provides: 


Whoever maliciously injures or destroys, or at- 
tempts to injure or destroy, by fire or otherwise, any 
movable property not his own, of the value of $50 or 
more, shall be imprisoned for not less than one year and 


2 Cameron v. Fisher, —— U.S. App. D.C. , 320 F.2d 731 (1963). 
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not more than ten years, and if the value of the prop- 
erty be less than $50 by a fine not exceeding $200 or by 
imprisonment not exceeding one year, or both, 


Rule 30, Federal Rules of Criminal Procedure, 18 U.S.C., 
provides : 


Instructions 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests, At 
the same time copies of such requests shall be fur- 
nished to adverse parties. The court shall inform 
counsel of its proposed action upon the requests prior 
to their arguments to the jury, but the court shall in- 
struct the jury after the arguments are completed. 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating dis- 
tinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury. 


Rule 48(b), Federal Rules of Criminal Procedure, 18 
U.S.C., provides: 


Dismissal 


(b) By Court. If there is unnecessary delay in pre- 
senting the charge to a grand jury or in filing an infor- 
mation against a defendant who has been held to 
answer to the district court, or if there is unnecessary 
delay in bringing a defendant to trial, the court may 
dismiss the indictment, information or complaint. 


Rule 52(b), Federal Rules of Criminal Procedure, 18 
U.S.C., provides: 


Harmless Error And Plain Error 


(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 
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SUMMARY OF ARGUMENT 


Appellant was not denied the right to a speedy trial 
as all but two days of the total delay in bringing the 
case to trial was at his request. Further, appellant was 
not then ready for trial, and by counsel requested a con- 
tinuance of his case. This request was properly denied 
by the trial court upon appellant’s announced desire to 
proceed immediately to trial. 

Appellant’s counsel attempted to examine Dr. Cameron 
about the legal effect and meaning of a prior case involv- 
ing this appellant. Certainly it was not an abuse of discre- 
tion for the trial judge to limit such questioning as the 
witness said he did not know about the appeal, the ques- 
tions were irrelevant to the present trial and the questions 
called for a legal interpretation of a court decision by a 
non-legal, lay witness. 

The instructions given to the jury were a complete and 
accurate statement of the insanity law. Further, there was 
no objection to the charge as given to the jury and on 
appeal no specific error is enunciated. 

Two phychiatrists testified at trial; one believed appel- 
lant to be free from a mental disease or defect and the 
other believed the crime to be a product of a mental dis- 
order. An issue of fact was presented to the jury and 
ample evidence supported their verdict of guilty. 


ARGUMENT 


L THE TRIAL JUDGE PROPERLY DENIED APPELLANT'S MOTION 
FOR DISMISSAL AND HIS COUNSEL'S MOTION FOR CON- 
TINUANCE. 


a. The Government Was Responsible for Only Two Days of the 
Total Delay in Bringing Appellant to Trial. 


A chronology of this case serves to place this issue in 
proper perspective: 


January 7, 1963—Appellant was indicted in Criminal 
Case No. 11-63. 


January 11th—Appellant was arraigned and the trial 
date was set for February 12, 1963. 


—Appellant entered a plea of not guilty. 


7 


January 23rd—Motion for mental examination of appel- 
lant was filed by court appointed counsel. 


February 1st—Motion granted and appellant committed 
to Saint Elizabeths Hospital for a ninety day exami- 
nation, 

February 4th—Trial date re-set for May 28, 1963, as 
appellant’s motion for mental examination had been 
granted. 


May 27th—Trial date continued until June 18, 1963, at 
the request of counsel for appellant. 


June 18th—Case continued for one day as the prosecutor 
was in trial before Judge Schweinhaut. Appellant’s 
request that Mr. Durland be appointed as co-counsel 
was granted. : 


June 19th—Case continued for one day as prosecutor 
was still in trial. Defense motion to dismiss for 
want of prosecution was filed. 

June 20th—The Chief Judge denied appellant’s motion 
for dismissal. Case was assigned to Judge Schwein- 
haut for trial. Motion to dismiss denied by trial 
judge and motion of defense for continuance denied 
upon appellant’s oral statement that he wished to 
proceed. TRIAL began. 


Appellant asserts that he was denied the right to a speedy 
trial, but the facts demonstrate that all delays except for 
two days, were at appellant’s request. Certainly under 
these circumstances it cannot be successfully contended® 
that appellant was denied a speedy trial or that the ease 
should be dismissed under Rule 48(b), Fed. R. Crim. P., 18 
U.S.C. Beavers v. Haubert, 198 U.S. 77 (1905); Walker 
and Woody v. United States, Nos. 17,897 and 17,898, de- 
cided November 14, 1963; Nickens v. United States, No. 
17,735, decided September 9, 1963; King v. United States, 
105 U.S. App. D.C. 193, 265 F. 2d 567 (1959), cert. denied, 
359 U.S. 998. 


3 Particularly where it is apparent that appellant was not then ready for 
trial. 
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b. The District Court Did Not Err in Denying Appellant’s 
Counsel’s Request for a Continuance, as Appellant Pre- 
ferred Immediate Trial. 


Alternatively, appellant argues on appeal, that if it was 
not error to deny his motion to dismiss for want of prose- 
cution, then he was given too speedy a trial. After the 
trial judge correctly denied appellant’s motion to dismiss, 
his counsel immediately moved for a continuance, on the 
ground that he did not have available two alleged expert 
witnesses. Judge Schweinhaut indicated his willingness to 
grant the motion as he did not want to prejudice appellant 
by foreing him to trial without defense witnesses* (J.A. 
17, 19, 21). However, while counsel and the court were 
trying to reach an agreeable future trial date the appel- 
lant, having been declared competent for trial and after 
consultation with counsel announced his desire to proceed 
to trial immediately without these witnesses (J.A. 22). 
Whereupon, at the suggestion of Government counsel the 
following colloquy occurred: 


Tue Covrt: You have heard what is going on here, 
haven’t you? 

Tue Derenpant: Yes, sir. 

Tue Covrt: Dr. Randolph—do you know Dr. Ran- 
dolph yourself? 

Tue Derenpant: He has examined me. 

Tur Court: That is what I mean. He has examined 
you and interviewed you, hasn’t he? 

Tue DEFENDANT: Yes, sir. 

Tue Court: Do you understand that he is in 
Europe? 

Tue Derenpant: Yes, sir. 

Tue Court: And that if I grant a postponement of 
this trial, it will have to be until September? 

Tur DEFENDANT: Yes, sir. 

Tur Court: Do you prefer to go to trial today? 

Tue DEFENDANT: Yes, Sir. 

Tue Court: Rather than wait until September? 

Tur Derenpant: Yes, sir. 

Tur Court: Very well. (J.A. 23.) 


4 Noteworthy, however, is the inherent inconsistency in appellant’s defense, 
for the two unavailable witnesses would allegedly show a ‘‘toxic psychosis’’ 
(J.A. 10) and the expert psychiatrist that did testify, stated appellant did not 
have a psychosis (J.A. 34). 
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The appellant was mentally competent for trial, he had 
conferred with counsel, and the trial court examined appel- 
lant to be sure he fully understood his choice. As con- 
stitutional right may be waived, certainly a request for a 
continuance may be waived or withdrawn. Pearson v. 
United States, No. 17,778, decided November 14, 1963. 


Il, APPELLANT WAS NOT DENIED THE RIGHT TO PROPER 
EXAMINATION OF DR. CAMERON, 


Dr. Robertson, appellant’s expert witness, testified that 
appellant was released from the hospital in July of 1962, 
by a District Court order following a hearing on a petition 
for a writ of habeas corpus’ (J.A. 32, 55). The Doctor 
admitted that he had crroneously written in the hospital 
records that appellant was released as ‘‘improved (not 
insane)’’ or synonymously ‘‘social recovery’? even though 
his release was upon court order and against the Hospital’s 
desires (J.A. 52, 53, 55). Dr. Owens also testified that al- 
though the Court ordered appellant’s release, the Hospital 
report showed that appellant was discharged as recovered 
(J.A. 44, 45, 49). 

Appellant’s counsel claiming there was confusion on the 
record called Dr. Cameron, Superintendent of the Hospital 
(J.A. 60), even though the trial judge had already ruled 
that the legal questions decided by another District Court 
Judge and the Court of Appeals were not to be considered 
by the jury (J.A. 58). The trial court did however allow 
all testimony relative to the meaning of the Hospital 
records and appellant’s condition as of July, 1962 (J.A. 
59). Such testimony was in fact elicited from Dr. Cameron 
(J.A. 60-61) and all questions asked by appellant’s counsel 
were allowed to be answered until Dr. Cameron’s knowl- 
edge of the case was exhausted (J.A. 62). 

The law is well settled that ‘‘the extent of cross-exami- 
nation with respect to an appropriate subject of inquiry is 
within the sound diseretion of the trial court. It may 
exercise a reasonable judgment in determining when the 
subject is exhausted.”’ Alford v. United States, 282 U.S. 


5 Fisher v. Overholser, Habeas Corpus No, 227-62. 
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687, 694 (1931). At trial all questions asked by appellant’s 
counsel were answered by Dr. Cameron and examination of 
the witness was not limited by the court until Dr. Cameron 
indicated that he did not know of any appeal. Any further 
questions were irrelevant, calling for a legal conclusion 
by a lay witness and were about something the witness 
already said he knew nothing about. Certainly, the cessa- 
tion of further questions at this time cannot be said to be 
an abuse of the trial court’s discretion. 


Il. THE CASE WAS PRESENTED TO THE JURY UNDER PROPER 
INSTRUCTIONS. 


Appellant’s counsel requested that the trial court give 
three instructions relative to the burden of proof in an 
insanity case. This request was denied as framed, but 
was given in substance by the Court (J.A. 49, 50, 65, 68). 
No objection was made to the charge as given (J.A. 70). 
Failure to object to the instructions of the court before the 
jury retires to deliberate precludes assigning it as error in 
this Court. Rule 30, Fed. R. Crim. P., 18 U.S.C.; Villaro- 
man v. United States, 87 U.S. App. D.C. 240, 184 F. 2d 261 
(1950). The charge as given, considered as a whole,° prop- 
erly informed the jurors and this Court need not exercise 
its discretionary authority under Rule 52(b), Fed. R. Crim. 
P., 18 U.S.C. 

The charge to the jury was a complete and accurate 
statement of the applicable law. McDonald v. Umted 
States, 114 U.S. App. D.C. 120, 312 F. 2d 847 (en banc 
1962). The court’s instructions cover eighteen pages of 
the transcript (J.A. 63-70 (Tr. 196-211, 212-3)) of which 
one-half are devoted to the law of insanity (J.A. 64-69). 
The correctness of the instructions is clearly demonstrated 
by appellant’s inability to point to any error, either in 
wording or law (Br. 29-31). Thus appellant’s claim that 
error existed in the court’s charge to the jury must be con- 
sidered to be without merit. 


6 Carter v. United States, 102 U.S. App. D.C. 227, 252 F.2d 608 (1957). 
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IV. THERE WAS SUFFICIENT EVIDENCE TO SUPPORT THE 
JURY'S VERDICT, 

The jury, having heard all the testimony, found appel- 
lant guilty of arson and destruction of movable property. 
On trial his sole defense was insanity and neither at trial 
nor on appeal is it contended that he did not commit the 
acts alleged (Tr. 187-8, Br. 31-5). One psychiatrist, Dr. 
Robertson, testified that appellant’s criminal acts were the 
product of a mental disorder and a second psychiatrist, 
Dr. Owens, testified that appellant was not suffering from 
any mental disease or defect on December 9, 1962. Clearly, 
as there was conflicting expert testimony regarding appel- 
lant’s criminal responsibility, a jury question was pre- 
sented on the issue of insanity. Horton v. United States, 
— US. App. D.C. —, 317 F 24 595 (1963) ; Strickland 
v. United States, — US. App. D.C. —, 316 F. 2d 656 
(1963); Williams v. United States, 114, U.S. App. D.C. 
135, 312 F. 2d 862 (1962), cert. denied, 374 U.S. 841: 
Hawkins v. United States, 114 U.S. App. D.C. 44, 310 
F. 2d 849 (1962). In order for appellant to be entitled to 
a directed verdict of not guilty by reason of insanity 
there must be very strong evidence of a serious mental 
condition’ and the proof must be such that as a matter of 
law a reasonable juror is compelled to ‘‘entertain a reason- 
able doubt concerning the accused’s responsibility.’ Mc- 
Donald v. United States, 114 U.S. App. D.C. 120, 123, 312 
F. 2d 847, 850 (en bane 1962). In the instant case where 
two psychiatrists testified conversely, the issues of fact 
(regarding appellant’s responsibility for the criminal acts 
he committed) were properly submitted to the jury.’ 


7 Campbell v. United States, 113 U.S. App. D.C. 260, 307 F.2d 597 ( 1962), 
where this Court held the motion for directed verdict was properly denied, 
as an ‘‘emotionally unstable Ppersonality’’ (the diagnosis made by appellant ’s 
expert witness in tho instant case) is not such a serious mental disorder. 


8 As a jury issue was presented by the evidence at trial, the District Court 
Properly denied appellant’s motion for judgment of acquittal by reason of 
insanity notwithstanding the verdict or in the alternative for a new trial 
(J.A. 73-81). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


Frank Q. NEBEKER, 
Victor W. Caputy, 
B. Micuaez Ravy, 
Assistant 
United States Attorneys. 
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